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LORD BROUGHAM. 


Two most eminent English lawyers, two ex-Chancellors, have 
died within the last few months, Lord Brougham and Lord Cran- 
worth.! The latter is known almost wholly as a lawyer, and his 
distinction was due to his thorough acquaintance with both com- 
mon law and equity, aided by his political views and his personal 
address. Lord Brougham, however, was not solely, or principally, 
celebrated as a lawyer. He has been styled as “ probably the 
hugest human phenomenon of our century,” because he is alleged 
to have united in himself the energy and varied powers of a hundred 
different men; because he wrote on education, history, biography, 
international, constitutional, and common law, science, natural 
theology, every branch of politics, the oratory of Greece and 
Rome, and even composed a romance ; because he was at once a 
man of science, a mathematician, a metaphysician, a biographer, 
a historian, a forcible and constant public speaker, a popular 
leader, a statesman, a lawyer, and a judge; and because, above 
all, in the exercise of the various qualities which such pursuits 
required, he maintained as many distinct personalities, and be- 
cause the identity of the individual playing so many diverse parts 
scarcely ever appeared.” 

Notwithstanding political economy and experience have alike 
shown that worldly greatness and worldly prosperity are best 
secured by an assiduous devotion to a single special pursuit, and 


1 Lord Brougham died May 7, and Lord Cranworth, July 26. 
2 See London Spectator, May 16, 1868. 
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that absolute perfection in any one thing can only in this way be 
arrived at, yet the world, regarding the very limited comprehen- 
siveness of the human mind, has always looked with awe upon 
one who has attempted to transcend these intellectual limits and 
become a universal genius. This endeavor has never met with 
more than partial success. Of Lord Brougham’s multiform pro- 
ductions, it is not too much, perhaps, to say, that his novel is 
now almost unknown; that his histories are unread; that his 
biographies, owing to their inexactness and personal bias, are con- 
sulted only by the curious in search of racy reading; that his 
theological arguments fail to convince the searcher after truth ; 
that his scientific essays are a marvel only to the uninitiated ; 
that but few of the studied periods of his once famous orations 
now start the blood or fire the ambition of the reader; that his 
treatises on education, politics, oratory, and law have had their 
day: in short, that no one of his literary works will ever become 
a classic ; while even his judicial decisions are regarded as only 
doubtful authorities. During his long public life, covering more 
than half a century, no man has been so extravagantly praised, 
so thoroughly despised, so basely defamed, so unceasingly ridi- 
culed; no one has been more severely criticised ; no one has had 
his faults so often and so unsparingly exposed; and yet no public 
man has, apparently, been actuated by nobler motives or accom- 
plished more general good than Lord Brougham. 

It is of one only of the many parts which this most extraor- 
dinary man played that we would speak. Law was his chosen 
profession. As an advocate, he won renown and popular affec- 
tion. As Lord Chancellor, he became a peer. The reform of 
the law was the thing nearest to his heart. Let us, then, briefly 
review his legal career, even at the risk of repeating familiar 
facts, and see to what extent he succeeded, and in what and why 
he failed of complete success. 

Henry Brougham was born in Edinburgh on the 19th of Sep- 
tember, 1778. Although he was a Scotchman by birth, and his 
mother was Scotch, yet his father was an Englishman, and the 
representative of a very old English family. He attended the 
famous High School at Edinburgh; and, having determined to 
study law, received his professional as well as his collegiate edu- 
cation at the University of Edinburgh. He had a strong repug- 
nance for his chosen profession of an advocate; and in a letter 
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to his friend, Sir Joseph Banks, dated Dec. 10, 1800, expresses 
his aversion to it, and his resolution to attempt an opening in the 
political world, but at the same time to cultivate the duties of 
his profession to secure a retreat, in case his plan should fail.! 
In 1800, he was called to the bar by the Faculty of Advocates, 
and began to practise law in his native city. The calls of his 
profession upon him were not so numerous as to prevent his 
occupying a large portion of his time in general literary studies, 
in contributing to the press, and in writing books and preparing 
papers on the greatest variety of subjects. During this period, 
when he was striving to work up at the bar, a number of his 
literary companions, whose names have since become famous, 
and who, like him, espoused with ardor the extreme liberal, 
Whig politics, started the ‘“ Edinburgh Review.” Soon after 
its establishment, Mr. Brougham became a contributor, and for 
many years after supplied it with articles, a list of which fur- 
nishes a surprising proof of his wonderful versatility and untiring 
industry. In 1803, he published a work, in two octavo volumes, 
entitled, an “ Enquiry into the Colonial Policy of European 
Powers ;” and, before he had reached the age of twenty-five, 
he had so distinguished himself by the merit of his scientific 
contributions to the Royal Society, as to be rewarded with the 
honor of being elected a Fellow. 

From a variety of causes, he did not find it desirable to remain 
and continue the practice of the law in Edinburgh. It was a 
small provincial town at that time, and its inhabitants were con- 
sequently narrow-minded and bigoted, especially on the subject 
of politics. His political views, so different from those of the 
party then in power, and so objectionable to the wealthy and influ- 
ential class in Edinburgh, had a most disastrous effect upon his 
professional prospects there, not only tending to deprive him of 
valuable clients, but even to injure the interests of such clients 
as might come to him; for at that time there were in Scotland no 
jury trials in civil cases, and the judges, who were violent Tories, 
seem not to have been constrained by any motives of decency or 
judicial propriety from giving vent to their political bias against 
those persons who were in any manner connected with the Whigs. 

Lord Cockburn gives a very melancholy picture, in his “ Me- 


1 Foss’s Judges of England, ix. 80. 
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morials,”’ of the position and prospects of the young Whig mem- 
bers of the Scottish Bar who were practising law in Edinburgh 
while Brougham remained there :— 


“The Bar, upon which the condition of Scotland has always so much 
depended, was rich in talent, and its public lines were deeply marked. 
It was divided into Whigs and Tories, with an overwhelming numerical 
majority in favor of the latter. . . . The public favor was strongly with 
the Tories ; who had also the much more valuable advantage of the very 
undisguised favor of the Bench. But still the Whigs, having started, 
could not be prevented going on with the race. But all hope of official 
preferment, and even of any professional countenance that power could 
show them, was sternly and ostentatiously closed against them. .. . Of 
the juniors, — by whom I mean those who came to the Bar between 1790 
and 1804, the hot stage of our political fever, which our second war cooled 
— very nearly the whole junior practice, and absolutely the whole of every 
thing else that patronage could confer, was engrossed by the Tories. 
Their Whig brethren were, practically, proscribed. They liberated them- 
selves ultimately, and vindicated their proper places; but it was under 
proscription, with all its privations and bitterness, that their course 
began... . 

“ Those on the opposite side, who saw themselves excluded from every 
thing that power could keep from them, reaped the natural advantages 
of this position. It gave them leisure: persecution cherished elevation of 
character and habits of self-dependence. Being all branded with the 
same mark, and put under the same ban, they were separated into a sect 
of their own, within which there was mirth and friendship, study and 
hope, ambition and visions. There was a particular place at the north 
end of the Outer House, which was the known haunt of these doomed 
youths. And there did they lounge, session after session and year after 
year, employed sufficiently now and then by a friendly agent to show 
what was in them, but never enough to make them feel that they were 
engaged in a fair professional competition: reconciled, however, to their 
fate; and not at all depressed by their bad character.” + 

Among the most important of this class, Lord Cockburn men- 
tions Henry Brougham. This treatment was far from crushing 
Mr. Brougham’s spirit, as will be seen from the following amusing 
description given, by Lord Cockburn, of his contests with the old 
Tory judge, Lord Eskgrove, who was then at the head of the 
Criminal Court : — 


“Brougham tormented him, and sat on his skirts wherever he went, 


1 Memorials of His Time, pp. 144-146. 
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for above a year. The Justice liked passive counsel, who let him dawdle 
on with culprits and juries in his own way; and consequently he hated 
the talent, the eloquence, the.energy, and all the discomposing qualities 
of Brougham. At last, it seemed as if a court day was to be blessed by his 
absence, and the poor Justice was delighting himself with the prospect 
of being allowed to deal with things as he chose; when, lo! his enemy 
appeared — tall, cool, and resolute. ‘I declare, said the Justice, ‘ that 
man Broom, or Brougham, is the torment of my life!’ His revenge, as 
usual, consisted in sneering at Brougham’s eloquence by calling it or him 
the Harangue. ‘Well, gentle-men, what did the Harangue say next ? 
Why, it said this [misstating it]; but here, gentle-men, the Harangue 
was most plainly wrongg, and not intelligibill.’”? 

121. 

Francis Horner, writing in November, 1802, says, — 

“Should an active scene be opened to Brougham, I shall tremble with 
anxiety for some time, though it is what I very ardently wish; his infor- 
mation on political subjects, especially in some departments, is now im- 
mense ; his talents are equal to the most effective use and display of that 
knowledge. But his ardour is so urgent, that I should be afraid of his 
being deficient in prudence. That he would ultimately become a leading 
and predominant mind, I cannot doubt; but he might attempt to fix him- 
self in that place too soon, before he had gone through what, I presume, is 
a necessary routine of subordination.” * 


In 1806, he visited London, and appeared before the House of 
Lords as counsel in the case of the disputed succession of the 
dukedom of Roxburgh. He was after that for some time a pupil 
of Mr., afterwards Chief-Justice, Tindal, who had then acquired 
a considerable reputation as a special pleader, and who was after- 
wards connected with Mr. Brougham in many cases, being selected 
by Mr. Brougham’s recommendation as one of the counsel for 
Queen Caroline in 1820.8 

In 1807, he was called to the English Bar by the Honorable 
Society of Lincoln’s Inn, and went upon the northern cireuit, 
where Mr. Tindal also practised ; selecting that, doubtless, with a 
view to the advantages which the fact of hi being descended from 
an ancient Westmoreland family (Brougham Castle and the old 
family estate of Brougham Hall being there situated) might insure 
to him. Of that bar he became the leader. 

1 Memorials, pp. 120, 121. 


2 Life and Correspondence, i. 211. Boston, 1853. 
8 Foss, ix. 81, 283, 284. * McGilchrist, 48, 
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LORD BROUGHAM. 


Considering the peculiar disadvantages under which he labored 
at the Scottish Bar, it is not at all surprising that he sought in 
England, where Whig principles were not smothered, and where 
lawyers of the most liberal political opinions had risen to distine- 
tion and honor, the field which his restless spirit longed for where 
he might freely feed his honorable ambition and bring into action, 
both in law and polities, the varied powers which he felt that he 
possessed. 

He had, from the first, says a recent biographer, — 


“A fair share of practice on his circuit, but was more moderately em- 
ployed for a considerable time in London, more especially in the higher 
courts. We do not find his name, until 1811, in the reported cases of the 
Queen’s Bench. He was, however, frequently employed in the much more 
lucrative cases tried before the Privy Council, the House of Lords, and 
Committees of both houses. Very early he became the especial and most 
frequent defender of persons tried for political offences, succeeding in this 
field to Erskine’s position. . . . Brougham, although well employed in 
cases of the above characters, was too much engaged by a variety of other 
matters to find it possible to give himself to the daily routine of business 
in Westminster Hall. Not until about 1819 do we find his name appear 
with any thing like regularity.” ! 


What Francis Horner, himself a great man, wrote of him as 
early as 1812, was a fair and discriminating estimate of Lord 
Brougham during his whole career. Horner had been his neigh- 
bor and playmate when a boy, his companion at school and in 
college, his intimate friend and associate at the bar and in Parlia- 
ment, and had used these opportunities of watching his course 
with rare discernment. He sets forth as concisely and as impar- 
tially as possible the merits and the principal faults which always 
distinguished Lord Brougham as a lawyer : — 


“ Brougham’s success at the bar is prodigious; much more rapid and 
extensive than that of any barrister since Erskine’s starting. I am going 
down to-morrow to hear him in defence of Hunt, which is a cause of great 
expectation. Ihave been present at several arguments of his in Banc; 
of which I should not, to say the truth, make a very high report; that is, 
in comparison of his powers and reputation. Great reach and compass of 
mind he must ever display, and he shows much industry, too, in collecting 


1 Life of Lord Brougham, by John McGilchrist, 49. London, 1868. I am indebted 
to this work fur many facts relating to Lord Brougham’s early life. 
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information; but his arguments are not in the best style of legal reasoning. 
Precision and clearness in the details, symmetry in the putting of them 
together, an air of finish and unity in the whole, are the merits of that 
style; and theye is not one of those qualities in which he is not very defec- 
tive. But his desultory reasonings have much force in some parts, and 
much ingenuity in others; and he always proves himself to have powers 
for another sort of speaking, and a higher sort. What I say now applies 
only to his appearances in Banc; having never yet heard him address a 
jury.”? 


Lord Cockburn says of Jeffrey, Horner, and Brougham, when 
young men and members of the famous “ Speculative Society” in 
Edinburgh, that they “ were as good writers and speakers then 
as they have ever been since; and each in the very same style he 
afterwards retained.” ? 

Some prosecutions for libel, in which Mr. Brougham was en- 
gaged for the defence, together with the leading part which he took 
in Parliament, led to the great reputation which he won as an 
advocate, and to his being ultimately rewarded with the highest 
prize for which an English lawyer can strive. 

In 1810, Messrs. John and John Leigh Hunt copied into the 
“ Examiner,” a London paper of which they were proprietors, three- 
fourths of an article against the policy of “ Military Flogging,” 
contributed originally to the ‘“* Stamford News.” The author, Mr. 
John Scott, was a bold and vigorous writer, who afterwards estab- 
lished Cin 1820), the well-known “ London Magazine,” in which the 
‘“ Essays of Elia” first appeared, and which contained, besides these 
graceful and attractive productions, contributions from William 
Hazlitt, De Quincey, and other popular writers.? 

This was during the period of the greatest restriction on the 
press, when the libel-laws were most rigidly enforced, when the ap- 
prehension arising from the immense successes of Napoleon was 
so great, that the expression, through the papers of the day, of 
opinions adverse to the policy of the government in any particular 
was summarily and severely dealt with. The Attorney General, 
Sir Vicary Gibbs,‘ afterwards Lord Chief Justice of the Common 

1 Memoirs and Correspondence, ii. 123, 124. 


2 Memorials, 78. 3 Hazlitt’s Memoirs, i. 257, 258. 

4 Leigh Hunt gives this amusing description of Sir V. Gibbs : — 

“The attorney general at that time was Sir Vicary Gibbs; a name which it appears some- 
what ludicrous to me to write at present, considering what a bugbear it was to politicians, 
and how insignificant it has since become. He was a little, irritable, sharp-featured, bilious- 


) 

) 

1 

l 

3 

l 

4 


8 LORD BROUGHAM. 


Pleas, immediately filed informations against the Messrs. Hunt 
and against Mr. John Drakard, the publisher of the “ Stamford 
News,” on the ground that the publication tended to create dis- 
affection in the minds of the soldiers and to disincliné others from 
entering the service. The Messrs. Hunt were tried before Lord 
Ellenborough in the Court of King’s Bench for printing and pub- 
lishing a seditious libel. Mr. Brougham defended them in a speech 
marked by great ability and ingenuity, in which he set forth in 
eloquent and convincing language the right of British subjects to a 
free discussion of matters of vital interest to the people and the 
government. While he was far from pretending to make any 
apology for the reckless licentiousness into which some organs of 
the press had fallen, but, on the contrary, dwelt upon their malig- 
nant abuse in the most bitter terrhs; he skilfully took apart the 
alleged libel, and showed that the topic was not a new or improper 
one for examination, and that the tone in which it was treated was 
neither more inflammatory nor more mischievous in its tendency 
than certain publications of distinguished officers which had met 
with a favorable reception. He showed conclusively that there 
was neither evil intention in the publication nor any reasonable 
probability that disastrous results would flow from it. Mr. 
Brougham had to contend not only against the acute and 
learned Attorney General, but also against the hostile opinions of 
the presiding judge. Lord Ellenborough, who distinguished him- 
self during this period by his crusade against “ liberty of opinion,” 
took advantage, in his charge, of the power reserved to judges by 
the Libel Act of 17921 of stating to the jury their opinion of the 
nature of the publications brought before them, commented very 
sharply on the character of the article, and closed as follows : — 


** Gentlemen, it is generally expected that, under the suggestion of the 
act of parliament, — it is not peremptory on me but it is generally expected 


looking man (so at least he was described, for I never saw him); very worthy, I believe, in 
private; and said to be so fond of novels, that he would read them after the labours of the day, 
till the wax-lights guttered without his knowing it. I had a secret regard for him on this 
account, and wished he would not haunt me in a spirit so unlike Tom Jones. I know not 
what sort of a lawyer he was; probably none the worse for imbuing himself with the knowl- 
edge of Fielding and Smollett; but he was a bad reasoner, and made half-witted charges. 
He used those edge-tools of accusation which cut a man’s own fingers ’’— Autobiography, 
vol. i. ch. 11, 


Lord Brougham is unsparing of his old enemy in his “ Statesmen of the time 
of George III.,” First Series, vol. i. 


1 May’s Constitutional Hist. of England, ii. 189. 
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—that I should state my opinion : —I have no doubt that this libel has been 
published with the intention imputed to it; and that it is entitled to the 
character which is given to it in the Information.” * 


Notwithstanding this, the jury, after a consultation of two hours, 
returned a verdict finding both the defendants not guilty.? 

In the trial at Lincoln, before Sir George Wood, one of the 
barons of the Court of Exchequer, of Mr. Drakard, for the original 
publication of the objectionable article, Mr. Brougham brought 
an equal amount of zeal and ability to the defence. Bat though 
this trial took place only a few weeks later than that of the Messrs. 
Hunt, and though the fact of a London jury having declared this 
very piece not libellous, was not only referred to by counsel, but 
was a matter of common notoriety, the defendant was convicted. 
Baron Wood was no more chary of his opinion than Lord Ellen- 
borough, saying, — 

“It is said that we have a right to discuss the acts of our legislature. This 
would be a large permission indeed, Is there, gentlemen, to be a power in 
the people to counteract the acts of the parliament; and is the libeller to 
come and make the people dissatisfied with the government under which 
he lives? This is not to be permitted to any man, — it is unconstitutional 
and seditious.” He said that he entirely agreed with the counsel for the 


Crown, and thus concluded: “In the present case I have no difficulty 
in asserting of this publication, that it has a tendency to produce the mis- 
chief that is ascribed to it, and that it is a libel.” ® 


Mr. Drakard was found guilty. 

The Messrs. Hunt escaped the first time, owing to the reasonable 
and natural sympathy of a London jury ; but it was not long before 
they were again in trouble, this time on account of an article in 
the ‘ Examiner” for March 22, 1812, describing the annual dinner 


1 State Trials, xxxi. 414. 

2 Lord Campbell reports a case in the Court of King’s Bench, under date of 
Friday, Feb. 22, 1811, of Rex v. Hunt and Another, where the defendants were charged 
by the first count in the information with having composed, printed, and published a 
libel in the “Examiner” newspaper. Evidence of publication only having been 
introduced, according to the statute, by the counsel for the Crown, Mr. Brougham, 
for the defendants, contended that they must be acquitted on the first count, as the 
aggravated offence of composition had not been proved. Lord Ellenborough ruled that 
the evidence was sufficient to convict, but the jury found a verdict of “not guilty.” 
Campbell, ii. 588. As Mr. Brougham made his argument for the Messrs. Hunt, just a 
month before (Jan. 22, Speeches, i. 18), these gentlemen must have been a second 
time prosecuted. 

3 State Trials, xxxi. 535, 536. 
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of the Irish on St. Patrick’s Day at the Freemasons’ Tavern, in 
which the regent’s person and politics were most freely satirized. 

As Prince of Wales, George IV. had been a friend of the Whigs, 
and a supporter of the Roman Catholic claims, and hence a great 
favorite with the Irish; but, on his becoming prince regent, all 
was changed; his father’s Tory ministers were retained in power, 
and he displayed the most violent animosity towards both Whig 
leaders and principles. At this dinner of the Irish, his health 
was drunk “ with partial applause, and loud and reiterated hisses,” 
while his old friends vainly strove to stop the torrent of unpopu- 
larity by a timid remonstrance ora judicious silence. These facts 
were duly narrated by Mr. Hunt, in language which dealt most 
unsparingly with the political and moral conduct of the prince 
regent. But the vanity, not the conscience, of the prince was 
touched by the article, for it contained some caustic comments, 
showing up the folly of some grossly flattering verses on him, 
which had appeared in the columns of a contemporary, the “ Morn- 
ing Post,” ridiculing the idea of terming him an “ Adonis in love- 
liness,”’ when he was in reality “ a corpulent gentleman of fifty.” } 

Leigh Hunt and his brother were prosecuted for this libel on 
the prince, it being understood that the sting of the piece lay in 
the styling of the conceited prince as “a corpulent gentleman of 
fifty.” The trial took place in December, 1812, Mr. Brougham, 
who was Leigh Hunt’s personal friend, appearing, as before, in 
their defence. Francis Horner, who was present at the trial, thus 
describes Brougham’s argument, which has not been preserved in 
his ‘* Speeches — 


“The Hunts are convicted; but not without the jury retiring for about 
ten minutes. Brougham made a powerful speech, unequal, and wanting 
that unity which is so effective with a jury; some parts rather eloquent, 
particularly in the conclusion, where he had the address, without giving 
any advantage, to fasten the words effeminacy and cowardice, where every- 
body could apply them. One very difficult point of his case, the conduct 
of the regent to the princess, he managed with skill and great effect; and 
his transition from that subject to the next part of his case was a moment 
of real eloquence. Lord Ellenborough was more than usually impatient, 


! The article is preserved entire in Leigh Hunt's “ Autobiography,” i. ch. 13. 
“Mon Dieu!” said the Princess Caroline, when she first saw him, in 1795, “est 
ce que le Prince est toujours comme cela? Je le trouve trés gros, et nullement aussi 
beau que son portrait.” — Malmesbury’s Diaries, iii. 218. 
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and indecently violent: he said that Brougham was inoculated with all the 
poison of the libel, and told the jury, the issue they had to try was, whether 
we were to live for the future under the dominion of libellers.”? 


Notwithstanding Mr. Brougham lost his case, and his clients’ 
slight offence met with the very severe and disproportionate pun- 
ishment of two years’ imprisonment in separate jails, owing mainly 
to the open enmity of the presiding judge ;? yet he is said to have 
so keenly satirized the regent in the course of his speech as to 
incur his lasting anger. This result Mr. Brougham, far from 
deprecating, did all in his power to aggravate; fearlessly and un- 
flinchingly, but most intemperately and injudiciously, attacking 
the prince. One of these assaults was so violent and entirely un- 
necessary, as to disgust some of his most firm and admiring 
friends, thoroughly to unite his political opponents, and to lose the 
cause of his own party, in whose behalf it was made. 

This incident, which is described at considerable length by Sir 
Samuel Romilly, is a most convincing proof of Brougham’s great 
fault, — his want of judgment; an obstacle which always stood in 
the way of his rise, and which prevented a due appreciation of his 
great abilities. Sir S. Romilly’s estimate of him is that of a friend 


and of a man of strong perception, and is well worth attention. 
In March, 1816, a motion of disapprobation of the increase which 
had lately been made of the salary of the Secretary to the Admi- 
ralty in time of peace was before the House of Commons. 


“In the course of the debate upon it, Brougham, who supported the 
motion, made a violent attack upon the Regent, whom he described as de- 
voted, in> the recesses of his palace, to the most vicious pleasures, and 
callous to the distresses and sufferings of others, in terms which would not 
have been too strong to have described the latter days of Tiberius. Several 
persons who would have voted for the motion were so disgusted that they 
went away without voting; and more, who wished for some tolerable pre- 
text for not voting against Ministers, and who on this occasion could not 
vote with them, availed themselves of this excuse and went away too; and 


1 Life and Correspondence, ii. 125. 

2 “There is but one sentiment of condemnation, respecting Lord Ellenborough’s 
intemperate and indecent conduct at Hunts’ trial. This is not only universal among 
the bar, who feel this as a professional concern ; but among laymen, of all political 
denominations. I have reason to believe, also, that the other judges regret his con- 
duct very much. The session of Parliament can hardly pass over, without some 
pointed notice of it.’ — F. Horner, in Life and Correspondence, ii. 127. 
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it is generally believed that, but for this speech of Brougham’s, the Minis- 
ters would have been again in a minority. If this had happened, many 
persons believe or profess to believe that the Ministers would have been 
turned out. Poor Brougham is loaded with the reproaches of his friends ; 
and many of them who are most impatient to get into office look upon him 
as the only cause that they are still destined to labour on in an unprofitable 
opposition. I have no doubt that, whatever had been the division, the 
Ministers would still have continued in office. But it is not the less true, 
that Brougham’s speech was very injudicious as well as very unjust ; for, 
with all the Prince’s faults, and they are great enough, it is absurd to 
speak of him as if he were one of the most sensual and unfeeling tyrants that 
ever disgraced a throne. Brougham is a man of the most splendid talents 
and the most extensive acquirements, and he has used the ample means 
which he possesses most usefully for mankind. It would be difficult to 
overrate the services which he has rendered the cause of the slaves in the 
West Indies, or that of the friends to the extension of knowledge and edu- 
cation among the poor, or to praise too highly his endeavours to serve the 
oppressed inhabitants of Poland. How much is it to be lamented that his 
want of judgment and of prudence should prevent his great talents, and 


such good intentions, from being as great a blessing to mankind as they 
ought to be!”? 


Mr. Brougham had entered the House of Commons in 1810, as 
the representative of the close borough of Camelford, under the 
patronage of the Earl of Darlington, and had there remained true 
to the liberal political principles which he had from the first 
espoused. He had moved an address to the Crown for the more 
effectual suppression of the slave trade, and obtained the passage 
of a penal statute; he had with Horner and Lord King fought 
against the use of an inconvertible paper currency; and had pro- 
cured, in 1812, the rescinding of the orders in Council as far as 
America was concerned, having in vain advocated the cause of the 
distressed merchants and manufacturers of London, Hull, Man- 
chester, and Liverpool, at the bar of both Houses, when they had 
petitioned for such relief four years before. 

An unsuccessful attempt to defeat Mr. Canning at the election 
for Liverpool in 1812, kept Mr. Brougham out of Parliament for 
four years; but in 1816 he was returned to Parliament as 
member for Winchelsea, another pocket borough of the Earl of 
Darlington’s. 


1 Romilly’s Memoirs, iii. 236, 237. 
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As has been before said, Mr. Brougham had taken no pains to 
conceal his contempt for the Regent, and this, connected with the 
reputation which he had won as an advocate and as a parliament- 
ary orator, led to his being employed as counsel of the injured 
and despised wife of George IV. This gave him his highest 
position as an advocate, together with great popularity. Lord 
Jeffrey, writing in 1817, calls Mr. Brougham “the most power- 
ful, active, and formidable speaker” in the House of Commons.! 
In the autumn of that year he visited the Princess Caroline 
in Italy,? having then been acting as her legal adviser some three 
or four years. 

The story of this unhappy woman’s life is one of the saddest 
and most interesting; a life rendered utterly miserable by the 
combined effects of a very deficient early training, and a husband’s 
unceasing persecution and brutality. The Prince of Wales being 
plunged in debt by his extravagant and dissipated course of life, 
and looking about him for some feasible way to raise money, found 
that marriage would extract from Parliament that which no ap- 
peals of his could obtain. He at once determined to take a wife, 
though this proceeding was eminently distasteful to him; and his 
cousin, Caroline of Brunswick, was selected as the victim. She 
was the daughter of the old Duke of Brunswick, principally dis- 
tinguished as a soldier, who, when he had endeavored to advise 
her, had frightened her by his sternness, and who had given her 
an instance of every thing that was bad by his own example. She 
was thoughtless and frivolous, but kind-hearted and charitable, 
with no idea, however, of the value of money. She had little or 
no education ; she wrote and spelt badly ; knew French and German 
tolerably ; but, although her mother was an English woman, she said 
afterwards that she knew only one English word when she landed in 
England.’ Great pains had been taken to mould her religious con- 


1 Life: London, 1852, ii. 166. Sir James Mackintosh thus characterizes Lord 
Brougham, in 1818: “ The address and insinuation of Brougham are so great, that 
nothing but the bad temper which he cannot always hide, could hinder him from 
mastering everybody as he does Romilly. He /eads others to his opinion; he gener- 
ally appears at first to concur with theirs, and never more than half opposes it at once. 
This management is helped by an air of easy frankness, that would lay suspicion her- 
self asleep. He will place himself at the head of an opposition, among whom he is 
unpopular ; he will conquer the House of Commons, who hate, but who now begin to 
fear him.” — Life: London, 1835, ii. 345. 

2 McGilchrist, 79. 3 Rogers’s Table Talk. 
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victions so that she might, without difficulty, assimilate them to 
those of whatever Roman Catholic, Protestant, or neutral husband 
any royal bargain might consign her, and with the usual result.? 
She was lacking in dignity, either as a lady or a princess; she was 
coarse in her language, rather from ignorance than immorality ; 
and was extremely untidy in her person. In short, what could 
be expected of a young woman brought up in a court entirely 
lacking in the commonest examples of decency or decorum, under 
the guidance of a depraved and licentious father, and dining at a 
table which was graced by her father’s mistress, who was disgusted 
at the indecent stories there told by the good lady of the house, 
the duchess ? Lord Malmesbury, who was despatched by George 
Ill. to bring home his son’s bride for him, gives a most amusing 
account of his experiences in Brunswick. Her father said of her, 
“ Elle n’est pas béte, mais elle n’a pas de jugement:” “ She is not 
a fool, but she has no judgment; ” her father’s mistress re-echoed 
his opinion, saying, “ that she was not clever, or ill-disposed, but 
of a temper easily wrought on, and had no tact ;” adding after- 
wards, “ De plus elle a beaucoup de vanité, et quoique pas sans 
esprit, avec peu de fond.” “Elle n’a pas le ceeur depravé, — elle 
n’a jamais rien fait de mauvais, mais la parole en elle devancé 
toujours la pensée.”* She had good natural qualities, but want 
of training, either by precept or example, had nearly spoiled her. 
With no English ideas, with a head full of loose foreign notions, 
Lord Malmesbury, in the short time while she was with him, 
endeavored to prepare her for the uncommonly trying experience 
she was doomed to undergo. By constant advice, going into the 
fullest particulars, even down to cleanliness of person and of 
dress, he schooled her in her duties as Princess of Wales and 
future Queen of England, explaining to her what would be re- 
quired of her in England; what sacrifices she would have to make 
to public opinion; what she would have to blind her eyes to in 
the shape of her husband’s weaknesses ; and, above all, the impor- 
tance of making a good impression on the old king and queen. 


1 Lord Eldon writes, in 1820, referring to the omission of her name from the 
liturgy, “She said, as J hear, to one of her counsel, who called upon her the other 
day, just after prayers, when she was eating, ‘ This praying makes me very hungry ; 
if they put me in the liturgy, I shall be absolutely famished.’” — Twiss’s Life of 
Eldon, ii. 376. 

2 Malmesbury’s Diaries, iii. 164, 165, 169. 
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But how could he, a man, be expected to instil, in a few days, the 
lessons which it was a mother’s duty to have made her familiar 
with from her birth? The marriage treaty was signed December 
4,1795; and on the 29th of the same month she left home with 
Lord Malmesbury. Starting with the best intentions, but with a 
very imperfect idea of what she ought to do; and feeling in her 
breast the womanly yearning after domestic bliss, — such poor 
notion of it as her distorted imagination could form of that 
blessing, —all in vain, as it was something which her future hus- 
band neither desired nor could comprehend ; she bade good-by to 
her parents. Arrived at Greenwich on Easter Sunday, April 5, 
1796, after a long and uncomfortable winter’s journey, how was 
she received? Not by an eager bridegroom, anxiously awaiting 
her coming; but, after an hour’s suspense, when the royal car- 
riages at last drove up, she was met, not by her future husband, 
but by that husband’s mistress, considerately delegated to accom- 
pany her to the royal family. Instead of enjoying the endearments 
of the prince, she suffered the vulgar criticism and ridicule of 
Lady Jersey. At last, when she had reached the Duke of Cumber- 
land’s apartments in London, she was visited by Prince George, 
who, hastily embracing her, with hardly a word, called at once for 
a glass of brandy; and, disgusted at her personal untidiness, 
instantly withdrew. The marriage, a cold, heartless affair, the 
bridegroom being very drunk, was celebrated in the Chapel Royal, 
St. James’s, three days after. 

Neglected for his mistresses, left alone, unloved, actually driven 
from him, she soon took refuge at Montague House, Blackheath, 
where she drew around her a small coterie of persons, the friendship 
of many of them being undoubtedly dictated by political motives 
and enmity to her husband. Among these visitors, the most dis- 
tinguished were Mr. Canning, Lord Eldon, and his brother, Sir 
William Scott.!. During this retirement, she was very imprudent 
in her acquaintances, and indiscreet in her conduct. She evinced 
a great fondness for infants, and, unfortunately, adopted a child 
from the Brownlow-street lying-in hospital; an action which her 
enemies soon took advantage of, by charging her with being its 


1 Mr. R. Rush, formerly our Minister at the Court of St. James, says, that he was 
told “that when she lived at Blackheath, she had many a time played blind-man’s- 
buff with Sir William Scott, Mr. Canning, and others, who made up her parties.” — 
Residence at the Court of London, 1819-1825, p. 343. 
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mother. This led to the so-called “ Delicate Investigation,” the 
matter being referred, in May, 1806, to a commission, consisting 
of Lords Erskine, Grenville, Spencer, and Ellenborough. Although 
the hearing was entirely ex parte, she was proved to be clear of 
guilt, while she was reprimanded for her rash course. Whatever 
she may have deserved, the treatment she met with was most 
unjust. She was denied admission to the court, owing to her 
husband’s relentless persecution, prompted by a simple feeling of 
distaste for her. Mr. Perceval and his political associates took 
her up. At last, she obtained a tardy acquittal. The Duke of 
Portland’s ministry, in 1807, recommended her reception at court, 
and declared her innocence. She was accordingly received at 
court in May of that year. Her father was killed at Jena, at the 
age of seventy-one, and her mother, an exile, sought refuge with 
her in England; an accession which brought little of happiness or 
credit with it. 

At length the Princess of Wales, being in debt, signed a deed 
of separation ; in consequence of which her debts were partially 
paid, and she had a fixed income settled on her. When her 
husband became regent, she was honored with no higher title, 
and received no greater emolument. Her conduct was marked 
by the same bad traits which had always characterized her. She 
gave frequent dinner parties, and entertained many guests; but 
she alienated the nobility, and lost friends; her behavior being 
undignified, and not calculated to command the respect of the 
English people. She was denied free intercourse with her only 
child, the Princess Charlotte. The Privy Council reported that 
restriction on her was necessary. .Through the influence of the 
regent, she was treated with contempt, neglected in society, and 
excluded from court. Mr. Whitbread then took up her cause, 
tried to regulate her actions, defended her in Parliament, and 
looked generally after her interests. In consequence of the flight 
of the Princess Charlotte from Warwick House to her mother’s 
residence in July, 1814, the regent prohibited any further inter- 
course whatever between mother and daughter, and took stringent 
measures to enforce this resolve. The Princess of Wales then 
determined to go on to the continent to travel, and with her hus- 
band’s approval, — who was only too glad to be rid of her,— sailed 
from England on the 9th of August, 1814. For six years she 
remained abroad, visiting Brunswick, Germany, France, Switzer- 
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land, and Italy. At first she was received with the honors due to 
her position. Gradually the English ladies and gentlemen forming 
her household, all withdrew ; others were applied to, but refused 
to enter it, and, at length, she had none in her employ but foreign- 
ers, and those mainly Italians. In 1816, she resided for some 
months in Sicily, and then took a journey to Jerusalem, stopping 
at Tunis, Utica, Carthage, Athens, Troy, Constantinople, &c. She 
retired in September to her villa on the Lake of Como. In 1817, 
she visited the Grand Duke of Baden, at Carlsruhe. Although 
she was generally treated with no respect either in public or pri- 
vate, she met with especial indignities from the representatives of 
Great Britain. During her absence, she had formed a strong 
attachment for an Italian courier in her employ, named Bartolomeo 
Bergami; had conferred upon him every honor in her gift; had 
made him valuable presents; had taken his relations into her 
service ; had kept him constantly in her company; had given him 
and received from him caresses in the most public manner. From 
what was seen by those who met her wherever she went, it was 
concluded that she was living in adulterous intercourse with this 
man. These reports went instantly to England, were eagerly 
received and credited by the regent, and the consequence was, 
the appointment of the “ Milan Commission,” whose duty it was to 
inquire into her conduct, and collect proofs of her guilt. From 
that time she was constantly subject to careful and unceasing 
espionage ; and, as might be expected, evidence was plentifully 
collected in a country so prolific in spies and informers as Italy. 
During these years the marriage and death of her daughter, the 
Princess Charlotte, had taken place in quick succession; events 
which the unhappy mother was left to learn by chance, not being 
favored with even a decent and deserved announcement of these 
occurrences. Such was Queen Caroline, and such had been her un- 
enviable lot, when the death of George III. made her husband king, 
and gave her the rank, with none of the attendant advantages or 
honors, of Queen of England; her name being even omitted from 
the liturgy.! 

On the 29th of January, 1820, George III. died; and it was 
soon evident that the new sovereign would be satisfied with noth- 
ing short of a divorce from his wife. Mr. Brougham and Mr. 

1 Dr. Doran’s “ Lives of the Queens of the House of Hanover,” vol. ii.; Diaries 


and Correspondence of the Earl of Malmesbury, vol. iii. 
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Denman, on the 11th of April, presented, in the Court of Chancery 
their appointments as Attorney General and Solicitor General to 
the queen. The Lord Chancellor immediately accepted them, 
saying, that “he would consult no views, and regard no consider- 
ations in the matter, except such as were purely professional. 
The queen, on learning that her name was expunged from the 
liturgy, wrote to Lord Liverpool demanding the insertion of her 
name in the liturgy, and announcing her intention to return to 
England. Heavy bets had been made that she would not come ; 
and Lord Eldon was of the opinion that she would not, unless she 
was insane. Mr. Brougham is stated to have expressed a wish 
that he might be spared the presence of that “ devil,” for she had 
not ceased to annoy him for six months. She soon fulfilled her 
threat, and on the 1st of June had reached St. Omers, in France. 
Here she was met by Lord Hutchinson, who was authorized by 
the ministry to offer her an annuity of £50,000 a year, on condition 
of her abandoning her title of queen and every other title con- 
nected with the British royal family, and consenting to remain 
abroad. This adjustment, by the advice of Mr. Brougham, she 
refused, and immediately went to Calais with Mr. Brougham. 
From thence they sailed to Dover ; and on the evening of the 6th of 
June, her party arrived in London, the queen going to the house 
of Alderman Sir Matthew Wood, who had accompanied her from 
Italy.? 

The same evening the Prime Minister, the Earl of Liverpool, 
presented to the House of Lords a message from the king, commu- 
nicating certain papers, contained in a green bag, respecting the 
conduct of the queen since her departure from the kingdom, and 
asking the House to give them their immediate and serious atten- 
tion, and to take action thereon. The Earl of Liverpool laid these 
results of the Milan Commission upon the table; and, soon after, 
the message and accompanying papers were referred to a secret 
committee of fifteen peers appointed by ballot. It is interesting 
to note that the Marquis of Lansdowne and Lord Erskine declined 
acting on this committee, and that their places were filled by the 
Earl of Hardwicke and Lord Ellenborough. Some fruitless at- 
tempts were made at compromise, carried on, on the part of the 
queen, by Mr. Brougham and Mr. Denman, during the pendency 
1 Knight’s Popular History of England, viii. 165. 

2 Knight, viii. 165, 166; Twiss’s Life of Lord Eldon, ii. 865-870. 
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of which the Secret Committee had forborne to meet. By the exer- 
tions of Mr. Wilberforce, some resolutions were carried through 
the House of Commons, recommending to the queen to yield to a 
compromise, and declaring that she would, by that course, in no 
way be understood to acknowledge any guilt on her part. This 
last resort failed, and it became clear that the ministry would 
have to proceed with the measures against her. 

Mr. Perceval, who had once most effectually supported the queen 
when her cause was associated with that of the Tory party, and 
when George IV. was surrounded with Whig friends and advisers, 
had been assassinated in May, 1812. Mr. Canning, who had been 
for many years an intimate friend of the queen’s, and who pro- 
fessed to believe her innocent, was now a member of the govern- 
ment; but, instead of using his influence to stay the determination 
to which his government had, at length, reluctantly come, to gratify 
the desire of the king for a divorce, satisfied himself with abstain- 
ing from any share in the proceedings against her. As soon as 
all hopes of an amicable adjustment were extinguished by the 
failure of Mr. Wilberforce’s address, he tendered his resignation 
to the king; but, being commanded to retain his office, and at the 
same time permitted to remain silent on the subject of the queen, 
he withdrew to the continent, and remained there until after her 
prosecution had been abandoned. Her most powerful friend thus 
rendered the queen merely the inefficient assistance of simply 


1 Twiss, ii. 873-377. However probable it may at first appear, it would be hardly 
justifiable to attribute the refusal of any compromise by the queen to any selfish 
advice from Mr. Brougham dictated by his desire to aggrandize himself in a cause 
célébre. ‘She seems to have been advised,” writes the Earl of Dudley (Letters, pp. 
255, 256), “‘by persons that are resolved to play the deepest possible game, and care 
little to what risk they expose her, provided they have a chance of turning out the 
government, or, perhaps, of overthrowing the monarchy. I do not believe that it 
is Brougham’s doing. I think too well of him to suppose that he would give such 
bad advice to his client for the mere chance of doing mischief.” 

The popular ballad entirely exonerates Mr. Brougham : — 


“The Queen began to make a talk: 
Quoth Brougham, ‘She sha’n’t come over;’ 
Quoth Mat, ‘ Your treacherous tricks I'll balk,’ 
So off he shipped from Dover. 
Brougham lagging came 
And cried, ‘Great dame, 
To Como you should fly now!’ 
But Mat prevails: 
She fills her sails 
For this dear land of rhino.” 
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discountenancing all measures against her.1. The queen insisted, 
above all, on the retention of her name in the liturgy. As has 
been said, the meeting of the Secret Committee of the Lords had 
been postponed. On the 26th of June, a petition from the queen 
was presented by Lord Dacre, — she having in vain solicited her 
old friend, the Lord Chancellor, to bring it before the House, — 
protesting against a secret inquiry into her conduct; but, in case 
this unconstitutional course should be insisted on, entreating to 
be heard by her counsel, that time enough might be allowed her 
in which to summon witnesses in her defence from the continent. 
Mr. Brougham and Mr. Denman were permitted to speak in behalf 
of this most reasonable request; they asked for a delay of two 
months, urging their ignorance of the character of the accusing 
witnesses, and their desire to prepare themselves for an effective 
cross-examination. 

Lord Grey, on the 27th of June, moved to discontinue the 
order for the meeting of the Secret Committee, but the motion 
was negatived, and, on the 4th of July, the Secret Committee 
reported in favor of a solemn inquiry into the conduct of the 
queen by a legislative proceeding, owing to the very serious na- 
ture of the evidence against her, contained in the documents 
which had been laid before them. The next day, Lord Dacre pre- 
sented a petition from the queen, representing herself as prepared 
to defend herself against the report, and praying for the immedi- 
ate admission of her counsel to be heard, in regard to various 
matters touching her future defence; but leave was refused. 
The Earl of Liverpool then proposed the famous “ Bill of Pains 
and Penalties,” to deprive her of her title and rights as queen 
consort, and to dissolve the marriage between the king and her; 
alleging that, in the year 1814, she had formed a degrading inti- 
macy in Italy, with a low-born foreigner in her service, named 
Bartolomeo Bergami; that she had bestowed on him extraordinary 
marks of favor and distinction, and had lived in adulterous inter- 
course with him in the various countries which she had since 
visited. The bill was read a first time. Lord Dacre, on the 6th 
of July, presented another petition from the queen, protesting 
against the course pursued against her in the House of Lords, 
where she was unrepresented by counsel, and against the action 


_1 Sir H. L. Bulwer, Historical Characters, vol. ii. 


4 
. 


LORD BROUGHAM. 21 


of the Secret Committee, and expressing her anxiety to have her 
counsel admitted to state her claims at the bar of the House. 
Mr. Brougham and Mr. Denman were accordingly called in, being 
instructed to confine themselves to the ‘* mode and manner of pro- 
ceeding to be had on the bill.” They expressed their anxious wish 
that the queen might be dealt with as if she were the meanest 
subject, and that she might have the advantage of a trial by jury, 
and that she should be furnished with a list of the numerous 
witnesses summoned to appear against her, and with a particular 
specification of the offences with which she was charged. Mr. 
Brougham attempted to break through the restriction imposed, and 
to indulge in some general declamation, but was at length sharply 
checked by Lord Eldon. On the 10th of July, the second read- 
ing of the bill was fixed for the 17th of August; and, on the 11th, 
Lord Auckland presented a petition, praying that a list of wit- 
nesses might be granted to her majesty’s Attorney General, Mr. 
Brougham. This petition was referred to a committee. Lord 
Erskine moved, on the 14th, that her majesty’s legal advisers 
should be forthwith furnished with the list prayed for, but the mo- 
tion was negatived. On the 24th, another petition came from the 
queen, through Lord Erskine, conveying her regret at being, 
together with her legal advisers, ‘in total ignorance as to the time 
or place to which the charges may relate, or the persons by whose 
testimony the allegations in the bill are intended to be supported ;” 
and desiring a specification of the place or places in which the 
criminal acts were charged to have been committed, to prevent the 
necessity of bringing witnesses from all the places she had visited 
during & six years’ absence ; and further desiring that her counsel 
might be heard in support of this request. No part of this peti- 
tion was granted by the Lords. The privilege of a list of wit- 
nesses, though allowed in no other criminal proceeding, the queen 
would have enjoyed, if she had been proceeded against for high 
treason ; but her imputed crime technically fell short of that, her 
alleged paramour being a foreigner, and the supposed adulterous 
intercourse having taken place out of the realm. On the 17th of 
August, at the meeting according to adjournment, the Duke of 
Leinster moved that the order of the day for the second reading 
of the bill be rescinded. The motion was negatived. On an 
order that counsel should be called in, there appeared as eminent 
an array of counsel as ever graced a trial. There were, on the 
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part of the king, the Attorney General, Sir Robert Gifford, after- 
wards Lord Gifford; the Solicitor General, Sir John 8. Copley, 
afterwards Lord Lyndhurst; the king’s advocate, Sir Charles Rob- 
inson, afterwards chief judge of the Admiralty Court; Mr. James 
Parke, afterwards Lord Wensleydale ; and Dr. Addams a civilian. 
Mr. Brougham practically, though not technically, took the lead 
in the queen’s defence, and had associated with him Mr. Denman, 
from 1832 to 1850 Lord Chief Justice of the King’s Bench, and 
created Lord Denman in 1834; Dr. Lushington, who has been 
Judge of the High Court of Admiralty since 1839; Mr. John 
Williams, who had practised on the northern circuit with Mr. 
Brougham, and had been selected by him and Mr. Denman, on 
account of his great merits, afterwards obtaining a seat in the 
Court of King’s Bench; Mr. Tindal, afterwards Chief Justice of 
the Common Pleas; and Mr. Thomas Wilde, who became Lord 
Chancellor, and Lord Truro in 1850. 

With reason has it been said, that, “ Looking at the importance 
of the question, and the evil consequences that might result from 
it, with the array of combatants that joined in the fight, it might 
truly be called the. battle of giants. Nearly the whole talent of 
the bar was engaged, and of the eleven counsel who appeared, six 
on one side and five on the other, no less than ten were afterwards 
elevated to high legal distinction.” } 

The Attorney General acted by order of the House, and under 
instructions from the Secretary of State. Mr. Brougham and Mr. 
Denman, in behalf of the queen, discussed at great length, with 
the king’s counsel, the form in which the proceeding was insti- 
tuted, together with the detail and principle of the bill; the 
queen’s counsel taking up the subject with great warmth, and 
maintaining that an impeachment was the course which should 
have been adopted. As adultery committed by the queen con- 
sort with a foreigner abroad, not only fell short of high trea- 
son, but was not even a cognizable offence, the king’s counsel 
combated the position taken by Mr. Brougham and his associate, 
on the ground that an impeachment, which would be inefficient to 
obtain the objects of the bill, could not be maintained, except for 
a breach of the law. The alleged generality and vagueness of 
the charge, the retrospective character of the bill, the expediency 
of the process, owing to the probable effect upon the public of the 


1 Foss, ix. 196. 
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scandalous and disgusting disclosures which would be inevitable, 
were all ably canvassed by the opposing counsel on the 17th and 
18th of August. Mr. Brougham held over the prosecution the 
threat of recrimination, of dissecting without mercy the character 
and conduct of the real plaintiff in the case. These dangerous 
weapons he kept in reserve. ‘ At present,” he said, “I hold 
them to be needless to my client; but when the necessity arrives, 
an advocate knows but one duty, and, cost what it may, he must 
discharge it.” On the 19th, Lord King introduced a resolution, 
* That it was not necessary for the public safety, or the security 
of the government, that the bill should pass into a law;” the 
Earl of Liverpool moved as an amendment, that counsel be called 
in; which was carried by a vote of 181 to 65. Earl Grey then 
moved, as a second amendment, that, as the bill did not afford the 
most advisable mode for prosecuting the charges against her 
majesty, it was inexpedient to proceed further with it. This was 
lost by a vote of 64 to 179. Counsel were accordingly called in, 
and, after all these preliminaries, in which, as it will have been 
seen, Mr. Brougham took a most active part, the trial fairly began ; 
the case in support of the bill being opened by Sir R. Gifford. 

It is neither necessary nor desirable to go into the details of 
this protracted trial, wearisome and disagreeable as they are; but 
it is important to glance at the management of the defence by 
Mr. Brougham, and to review briefly the course pursued by him, 
as it was the great professional achievement of his life, as it 
brought him his highest renown as an advocate, and as it was 
mainly his connection with this case, which led to his eventually 
attaining the Chancellorship. 

During the trial, Mr. Brougham was ever watchful of the inter- 
ests of the queen, always on the alert, and ready to demand and 
to vigorously contend for any advantage which he saw any prospect 
of obtaining. The witnesses in support of the bill were all for- 
eigners, and all Italians, with the exception of one Swiss girl, and 
a German waiting-maid at an inn. Their examination had to be 
conducted through the medium of interpreters ; and Mr. Brougham 
showed his familiarity with these foreign languages, by instantly 
catching at the slight shades of difference of meaning of those 
words just falling short of being synonymous. He professedly had 
to contend also with great difficulties in having no list of witnesses 
and no specification of the charges. Of this he and his associates 
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made great capital, although it has been affirmed that they had all 
the time a duplicate of the report of the Milan Commission. The 
principal witnesseS for the prosecution were Teodoro Majocchi, 
who had been Bergami’s valet, and Louisa De Mont, femme de 
chambre of the queen. These persons were examined at great 
length, and their evidence subjected to a most rigid and extended 
cross-examination. Mr. Brougham obtained permission to re-cross- 
examine the witness Majocchi, and the latter was really cross- 
examined four separate times. Mr. Brougham also demanded the 
right of suspending the cross-examination of a witness and resum- 
ing it again as occasion might require ; that, during such postpone- 
ment for some weeks, he might procure information concerning 
the residence, family, character, and previous habits of the witness, 
facts on which to base such cross-examination.! This privilege, 
unprecedented in courts of law, he considered as in some sort a 
compensation for the refusal of a list of witnesses. The lords 
indulged in long and tiresome debates as to the legality or advisa- 
bility of the admission of certain evidence. The judges were 
present by request, and questions of evidence were submitted to 
them in the form of hypotheses by the Lord Chancellor; upon 
which they withdrew, and returned answers after consultation. 
In this way many new and interesting rules were made. The 
lords used great latitude in the questions which they themselves 
put to the witnesses. When counsel were admitted to argue any 
point, Mr. Brougham was as fearless as ever, showing not the 
slightest awe, and but little deference for that august assembly. It 
is questionable whether he might not perhaps have benefited his 
case by more conciliatory conduct.? 
The court adjourned on the 7th of September, and the case was 


re-opened on the 3d of October. Mr. Brougham’s speech in 


1 “Did their lordships believe that there was so much magic in the dress of a 
counsel at their bar, or such a charm in his education and legal acquirements, as that 
he could, at sight of a witness whom he never saw, nor ever heard of before, strike 
upon all those points of character and conduct which it were necessary to sift to ascer- 
tain moral credibility, and at once enter upon a cross-examination, with as little 
preparation as he could read from his brieft”—Lord Brougham, Queen’s Trial, 
i. 219. 

2 “The great admiral, who, in the bay of Algiers, was ‘all-fightful,’ complained 
of ‘ the disrespect of counsel |Mr. Brougham] in fixing his eyes on him at the time that 
he was presuming to check him for an expression which had not been used by him, 
but by another noble lord.’” — Knight, viii. 170. 
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opening the queen’s defence lasted through that day and part of 
the next. It was the most powerful argument which he ever 
made ; eloquent in style, carefully put together, skilfully and sys- 
tematically arranged ; containing a thorough and exhaustive résumé 
of the evidence in support of the bill, with keen and searching com- 
ments on it. It was the great forensic triumph of his life, and 
deserves to be placed among the most successful of the impressive 
and elaborate productions of the leaders of the English bar. 

The most eloquent and probably the most studied parts, looking 
at mere oratory, are the exordium and the peroration. 

The exordium is as follows : — 


“May it please your Lordships,— The time is now come when I feel 
that I shall truly stand in need of all your indulgence. It is not merely 
the august presence of this assembly which embarrasses me, for I have 
oftentimes had experience of its condescension; nor the novelty of this 
proceeding that perplexes me, for the mind gradually gets reconciled to the 
strangest things; nor the magnitude of this cause that oppresses me, for 
I am borne up and cheered by that conviction of its justice, which I share 
with all mankind: but, my lords, it is the very force of that conviction, the 
knowledge that it operates universally, the feeling that it operates rightly, 
which now dismays me with the apprehension, that my unworthy mode of 
handling it may, for the first time, injure it; and, while others have trem- 
bled for a guilty client, or been anxious in a doubtful case, or crippled with 
a consciousness of some hidden weakness, or chilled by the influence, or 
dismayed by the hostility, of public opinion, I, knowing that here there is 
no guiltiness to conceal, nor any thing, save the resources of perjury, to 
dread, am haunted with the apprehension that my feeble discharge of this 
duty may for the first time cast that cause into doubt, and may turn against 
me for condemnation those millions of your lordships’ countrymen whose 
jealous eyes are now watching us, and who will not fail to impute it to 
me, if your lordships should reverse the judgment which the case for the 
charge has extorted from them. And I feel, my lords, under such a weight 
so troubled, that I can hardly at this moment, with all the reflection which 
the indulgence of your lordships has accorded to me, compose my spirits to 
the discharge of my professional duty, under the pressure of that grave 
responsibility which accompanies it. It is no light addition to this feeling, 
that I foresee, though happily at some distance, that before these proceed- 
ings close, it may be my unexampled lot to discharge a duty, in which the 
loyalty of a good subject may, among the ignorant, among the thoughtless, 
— certainly not with your lordships for a moment,— suffer an impeach- 
ment.” 

1 Speeches, i 103, 104. 
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In his well-known letter to Lord Macaulay’s father, he has re- 
counted the laborious process to which he submitted in preparing 
the peroration. He writes, — 


“ Secondly, I know from experience that nothing is half so successful in 
these times — bad though they be — as what has been formed on the Greek 
models. I use a very poor instance in giving my own experience, but I do 
assure you that both in courts of law and in Parliament, and even to mobs, 
I have never made so much play — to use a very modern phrase — as when 
I was almost translating from the Greek. I composed the peroration of 
my speech for the queen in the Lords, after reading and repeating Demos- 
thenes for three or four weeks, and I composed it twenty times over, at 
least; and it certainly succeeded in a very extraordinary degree, and far 
above any merits of its own.” 


We quote the peroration entire, both to illustrate the advantages 
of this method, and as an example of Lord Brougham’s best 
style: — 


“ Such, then, my lords, is this case. And again let me call on you, even 
at the risk of repetition, never to dismiss for a moment from your minds 
the two great points upon which I rest my attack upon the evidence: 
first, that the accusers have not proved the facts by the good witnesses who 
were within their reach, whom they had no shadow of pretext for not call- 
ing; and, secondly, that the witnesses whom they have ventured to call, 
are, every one of them, irreparably damaged in their credit. How, I ask, 
is a plot ever to be discovered, except by the means of these two princi- 
ples? Nay, there are instances in which plots have been discovered 
through the medium of the second principle, when the first had happened 
to fail. When venerable witnesses have been brought forward; when 
persons above all suspicion have lent themselves for a season to impure 
plans; when no escape for the guiltless seemed open, no chance of safety 
to remain, — they have almost providentially escaped from the snare by the 
second of those two principles; by the evidence breaking down where it 
was not expected to be sifted; by a weak point being found, where no pro- 
vision, from the attack being unforeseen, had been made to support it. 
Your lordships recollect that great passage —I say great, for it is poeti- 
cally just and eloquent, even were it not inspired — in the Sacred Writings, 
where the elders had joined themselves in a plot, which had appeared to 
have succeeded, ‘for that,’ as the Book says, ‘they had hardened their 
hearts, and had turned away their eyes, that they might not look at heaven, 
and that they might do the purposes of unjust judgments.’ But they, 
though giving a clear, consistent, uncontradicted story, were disappointed, 
and their victim was rescued from their gripe, by the trifling circumstance 
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of a contradiction about a tamarisk tree. Let not man call those contra- 
dictions or those falsehoods which false witnesses swear to from needless 
and heedless falsehood,—such as Sacchi about his changing his name, or 
such as Demont about her letters; such as Majocchi about the banker's 
clerk, or such as all the other contradictions and falsehoods not going to 
the main body of the case, but to the main body of the credit of the wit- 
nesses, —let not man rashly and blindly call these things accidents. They 
are just, rather than merciful, dispensations of that Providence which wills 
not that the guilty should triumph, and which favorably protects the inno- 
cent ! 

“ Such, my lords, is the case now before you. Such is the evidence in 
support of this measure, — evidence inadequate to prove a debt; impotent 
to deprive of a civil right; ridiculous to convict of the lowest offence ; 
scandalous if brought forward to support a charge of the highest nature the 
law knows ; monstrous to ruin the honor, to blast the name, of an English 
queen! What shall I say, then, if this is the proof by which an act of 
judicial legislation, a Parliamentary sentence, an ex post facto law, is 
sought to be passed against this defenceless woman? My lords, I pray 
you to pause. I do earnestly beseech you to take heed! You are standing 
upon the brink of a precipice, — then beware! It will go forth your judg- 
meut, if sentence shall go against the queen. But it will be the only 
judgment you ever pronounced, which, instead of reaching its object, will 
return and bound back upon those who give it. Save the country, my 
lords, from the horrors of this catastrophe ; save yourselves from this peril ; 
rescue that country, of which you are the ornaments, but in which you 
can flourish no longer, when severed from the people, than the blossom 
when cut off from the roots and the stem of the tree. Save that country, 
that you may continue to adorn it; save the Crown, which is in jeopardy, 
the aristocracy, which is shaken; save the altar, which must stagger with 
the blow that rends its kindred throne! You have said, my lords, you 
have willed —the Church and the king have willed—that the queen 
should be deprived of its solemn service. She has, instead of that solem- 
nity, the heartfelt prayers of the people. She wants no prayers of mine. 
But I do here pour forth my humble supplications at the Throne of Mercy, 
that that mercy may be poured down upon the people, in a larger measure 
than the merits of its rulers may deserve, and that your hearts may be 
turned to justice!”? 


The Earl of Dudley writes, — 


“ At half-past twelve to-day, Brougham concluded a most able speech 
with a magnificently eloquent peroration. The display of his power and 
fertility of mind in this business, has been quite amazing; and these ex- 


1 Speeches, i. 226-228. 
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traordinary efforts seem to cost him nothing. He dined at Holland House 
yesterday, and stayed till eleven at night, talking de omni scibili, — French 
cookery, Italian poetry, and so on. I understand that experienced lawyers 
do not augur favorably of the case from what they have heard. He com- 
mented upon what had been said by the witnesses with infinite ingenuity, 


but he spoke but little of any other testimony in which he could encounter 
their evidence.” ! 


The evidence for the defence was closed October 24; and Mr. 
Denman, declining a pressing offer of time in which to prepare 

himself, proceeded at once to sum up the queen’s case. It is im- 
possible to dwell upon the merits of his argument, which was long 
remembered on account of its vivisection of the king, and its de- 

fiant attack on the Duke of Clarence, who was present at the time. 

He was followed by Dr. Lushington, on behalf of her Majesty, and 

. by the Attorney General and Solicitor General in reply. The 
House adjourned on the 30th of October to November 2d. On 

the 6th of November, after five nights of stormy debate, the bill 

was passed to a second reading, by a vote of 123 to 95; a majority 

of 28 being in favor of it. On the 10th, there were 108 for the 

third reading, to 99 against it; the majority being now reduced 

to 9, owing to the objection of the bishops and some lay peers to 

the retention of the divorce clause. Lord Dacre was about to pre- 


sent a petition from her Majesty, praying to be heard by counsel 
against the passing of the bill. 


“ The Earl of Liverpool said that he apprehended such a course would 
be rendered unnecessary by what he was about to state. He could not be 
ignorant of the state of public feeling with regard to this measure, and it 
appeared to be the opinion of the House that the bill should be read a third 
time, only by a majority of nine votes. Had the third reading been car- 
ried by as considerable a number of peers as the second, he and his noble 
colleagues would have felt it their duty to persevere with the bill, and to 
send it down to the other branch of the legislature. In the present state 
of the country, however, and with the division of sentiment so nearly 
balanced, just evinced by their lordships, they had come to the determina- 
tion not to proceed further with it. It was his intention, accordingly, to 


move that the question, that the bill do pass, be put on this day six 
months.” ? 


This question was carried nemine contradicente. 
1 Letters, 267, 268. 


2 The Report of the Queen’s Trial: by J. Nightingale. 8 vols. London, 1821. 
A very much condensed report may be found in the “ Annual Register,” 1820, vol. 
; lxii. part 2, pp. 961-1152. 
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The bill having been thus abandoned by the ministry, the queen 
was nominally acquitted. The rejoicings among her friends were 
great, and the enthusiasm of the lower classes of the people sincere 
and loud; while there was a universal feeling of satisfaction that 
this disgusting and protracted public scandal had come to an end. 
Notwithstanding the popular detestation of the king, and the mani- 
fest unfairness of his throwing stones at the queen ; notwithstanding 
the violent protestations of her counsel of their conviction of her 
innocence ; notwithstanding the firm support which she received 
throughout the trial from certain of the lords; notwithstanding 
many of the most important witnesses against her broke down 
under cross-examination, — yet there were such a multitude of wit- 
nesses against’ her, and they hung together so well in the main 
features of the adverse evidence, — which could not have been the 
result of drilling by the Milan Commission, or justly attributable to 
the proverbial falsity of Italian evidence,— and she was so much 
damaged by her own witnesses ; her mode of life had been so coarse 
and indiscreet previous to her leaving England; her husband’s 
cruelty had been such an incentive to wickedness; her early train- 
ing had been so deficient; and her ideas had always appeared so 
loose and irregular, — that the fact of her guilt presses in the most 
conclusive manner on the mind of the modern reader. 

It is certainly most unlikely that more than half of a body as 
independent and as little open to outside influences as the House 
of Lords should have declared her guilty, if she were not really so 
on the evidence. It must be remembered, too, that some of those 
who voted against the bill stated that they did so, not because of 
their belief in the queen’s innocence, but on the ground of the 
unconstitutionality and inexpediency of the bill.1 Respectable 
English people, to say nothing of noblemen and persons of distine- 
tion, travelling on the continent, certainly shunned her society, 
which they would hardly have done without the strongest reasons 
for so doing, considering their predilections for royalty. Her 
admitted conduct, behavior of which there was no doubt, had 
always been, to say the least, offensive. There was, it must be 
confessed, little in her to admire, less to love, and nothing what- 
ever to respect.? 


1 Residence at the Court of London, 1819-1825: by R. Rush. 845. 


2 It has been hinted that Lord Brougham himself really entertained no doubts of 
her guilt. — Saturday Review, May 16, 1868. 
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Her counsel’s experience as to their fees, as related by Lord 
Brougham himself, is curious, considering that ample means had 
been provided by the government, both for her defence and for 
her personal comfort.! 


“In the acts which caused this celebrated princess to be sometimes 
taxed with the habitual ingratitude of her caste, something may always be 
allowed for inconsistency and want of reflection. A striking instance of 
this occurred on the defeat of the bill in 1820. Mr. Brougham waited 
upon her to announce it, and tender his congratulations. She instantly 
said that there was a sum of £7,000 at Mr. D. Kinnaird’s (the banker’s), 
which she desired him to take, and distribute £4,000 of it among his 
learned coadjutors. This he of course refused. Her Majesty would take 
no refusal, but the day after recurred to the subject and insisted on his 
laying her commands before her other counsel. They all joined in the 
respectful refusal. A few weeks after, Mr. Kinnaird suggested that 
the salaries of her law officers were in arrear, they never having been paid. 
The sum was under £200, but she peremptorily refused to have it paid off, 
and both this arrear, and all their other professional emoluments, on the 
ordinary scale, were first paid after her decease, by the treasury, among 
the other expenses of the cause.” ? 


Her popularity, which had not been deeply rooted, soon died 
out. In her subsequent injudicious struggles for recognition as 
queen, in which the short and wretched remnant of her life was 
occupied, it is to be regretted that she was aided and abetted by 
Mr. Brougham. The magnificent preparations for the gorgeous 
scene of his coronation which George 1V. was making were some- 
what marred by the announcement from the queen that she 
intended to be crowned on the same day and at the same place. 
Mr. Brougham appeared in support of her claim before the Privy 
Council on the 5th of July, 1821, and made an extended argument 
which “seemed,” according to Lord Eldon, “to most there, to 
prove the very reverse of any such claim, asa right.”® The Privy 
Council, on the 10th, unanimously determined that she was not 
entitled of right to be crowned at any time. Notwithstanding 
this the queen made an attempt to enter Westminster Abbey early 
on the morning of the coronation day. She applied in vain at 
every door, and, meeting with a mortifying repulse, retired heart- 
broken and in tears. She survived not quite three weeks longer, 


1 Twiss, ii. 384. 2 Historical Sketches, George IV., note. 
3 Twiss, ii. 420. 4 Ibid. 426. 
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and was pursued with contumely even in death. Her funeral was 
mean and unbecoming, the procession was hustled about the 
streets by the soldiery, and forcibly excluded from the city of 
London, and it was not till the body was deposited in the tomb 
of her fathers that the wearied frame obtained any repose. It was 
a fit close of the melancholy tragedy of her life.) 

A clergyman of the established church, named Blacow, was pros- 
ecuted in the Court of King’s Bench by Mr. Brougham, acting as 
the queen’s Attorney General, for having published a libel against 
the queen in a sermon delivered by him after she had solemnly 
attended divine service in St. Paul’s Cathedral in order to return 
thanks for the withdrawal of the bill of pains and penalties. The 
spirit displayed in the sermon was most unchristian, and the lan- 
guage most foul and unbecoming the occupant of a pulpit. Mr. 
Brougham after her death obtained a conviction to three months’ 
imprisonment. The heads of the Durham Cathedral refused to 
allow its bells to be tolled after the queen’s death, a last mark of 
respect to her memory which the remainder of the clergy of the 
city neglected to pay. The “Durham Chronicle,” in an article 
which appeared in its columns three days after, commented most 
severely on the withholding of the simple tribute ordinarily paid 
on the death of any member of the royal family. Mr. John Am- 
brose Williams, the supposed publisher of the stricture, was pros- 
ecuted by information for libel on “the clergy of Durham.” Mr. 
Brougham was of counsel for the defendant, and procured a sub- 
stantial acquittal of his client; the proceedings, which had been 
protracted for more than a year, being finally abandoned by the 
prosecution, on Mr. Brougham’s obtaining a rule to show cause 
why the judgment against his client should not be arrested. In 
his speech for the defence Mr. Brougham was unsparing of the 
clerical offenders, lashing them most mercilessly with the keenest 
satire, the most intense scorn, and the most delicious irony. Asa 


1 “ There is an end, I cannot say of her checkered life, for her existence was one 
continual scene of suffering, of disquiet, of torment, from injustice, oppression, and 
animosity, by all who either held or looked up to emolument or aggrandizement, all 
who either possessed or courted them ; but the grave has closed over her unrelenting 
persecutions. Unrelenting I may well call them, for they have not spared her ashes. 
The evil passions which beset her steps in life, have not ceased to pursue her memory, 
with a resentment more relentless, more implacable, than death.” — Lord Brougham, 


Speeches, i. 804. 
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82 LORD BROUGHAM. 
model of invective it is almost unsurpassed; but, unfortunately, 
there is no room now to give quotations from it. 

In connection with the queen’s trial, Mr. Rush relates the 
following incident : — 

“Tt is worth a passing notice, that during the adjournment of this mo- 
mentous trial, Mr. Brougham attended the assizes at Yorkshire, and 
engaged in a cause on behalf of a poor old woman, upon whose pig-cot a 
trespass had been committed. It was on the side of a common of upwards 
of one hundred acres, upon about five yards of which the pig-cot was 
alleged to have encroached. The poor woman had paid the lord of the 
manor a yearly rent of sixpence for it, and sixpence on entering. The pig- 
cot having been pulled down, the jury found for the old woman, and gave 
her forty shillings damages. To have been counsel for the queen of the 
realm, and in such a case as this at the same time, is illustrative of 
the English bar; and individually, of Mr. Brougham.” ' 


After the queen’s death, all her counsel were for many years 
excluded from their fair professional advancement. Mr. Brougham 
and Mr. Denman were obliged to abandon the rank they had held 
during her trial, and to return to stuff gowns again. This was 
principally owing to Lord Eldon’s violent enmity to his political 
adversaries in the profession, he himself acknowledging that he 
had obstructed their rise, although he afterwards endeavored to 
throw the blame on the king, whose ill-will had undoubtedly in- 
fluenced the Lord Chancellor.? 

In Trinity term, 1827, he received a patent of precedence at the 
bar. The tardy honor of being made a king’s counsel, which he 
received this year, he owed to the generosity of Mr. Canning, who 
had forgotten their quarrel in Parliament in 1823, and who on 
becoming Prime Minister had offered Mr. Brougham the office of 


1 Residence at the Court of London, 1819-25, p. 340. 

2 Book about Lawyers, J. C. Jeaffreson, ii. 8. 

Lord Brougham, in commenting on the removal of Lord Erskine by the Prince 
of Wales from the office of Attorney General to his Royal Highness, in consequence 
of his having defended Thomas Paine when prosecuted for the “ Rights of Man,” 
thus refers to his own treatment by George IV., in revenge for his long-continued 
support of the queen : 

“Certain it is, that the outrage on all common decency of punishing an advocate 
because he does his duty to his client, was then first perpetrated. But it was after- 
wards repeated by the same artist in a much more celebrated instance ; and the later 
did not tend to obliterate the recollection, or to hide the shame, of the earlier offence.” 
Erskine’s Speeches, vol. i., p. xvii. 
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Lord Chief Baron of the Exchequer. He had most ably and with 
his accustomed courage supported Mr. Canning’s foreign policy in 
the House of Commons, but he now declined this reward. 

On the formation of the ministry of Earl Grey, in November, 
1830, he became Lord Chancellor, in the place of Lord Lyndhurst, 
who retired from office with the Duke of Wellington’s ministry, 
and was raised to the peerage under the title of Lord Brougham and 
Vaux. He had refused the offer of the inferior post of Attorney 
General, and is said by his enemies to have demanded the Lord 
Chancellorship. It is stated, however, on good authority that he 
did not expect and did not crave the office, but was absolutely 
very unwilling to leave the House of Commons,! where he held the 
highest position, had great power, was thoroughly appreciated, and 
was in his proper and congenial element. In the House of Lords 
he had nothing like the influence which he had so successfully 
exerted in the more popular assembly; he was distrusted by his 
political friends as rash, headstrong, and ungovernable, while to 
the conservative peers he appeared only as a loquacious demagogue. 
His reputation as a lawyer was that of an eloquent advocate at 
nisi prius; and, added to this power of effectively addressing 
juries, was that of carrying all before him as a debater in the 
House of Commons. Transplanted suddenly from the courts of 
common law to the woolsack, without going through the succession 
of offices which had prepared many of his predecessors in that 
high post for an easy performance of its duties, one would hardly 
be surprised at his losing his way in so unfamiliar a field as 
equity. Unused to sitting as a judge, he was restless under the 
prolix and involved arguments of counsel on-the abstruse and in- 
tricate questions which necessarily came before him, and was 
inclined to be short with them, to interrupt them, and to address 
them in a sharp and undignified manner. As he was an impatient 
listener, so “ the law’s delay ” was especially irksome and distaste- 
ful to him. He endeavored to apply the rules which might safely 
govern the petty proceedings of a county court to the transactions 
of the highest equity tribunal. He thus provoked the ill-will of 
counsel, and exposed himself to the violent assaults of his political 
opponents at the bar. 

“On the woolsack, leaping through cases, as Harlequin does through a 
hoop, without touching them, wonderful in agility and most dexterous in 


1 Knight, viii. 265. 
VOL. III. 3 
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despatch, exciting the astonishment of the audience, and winning the 
tribute of a clap from the upper gallery of the press. ...The bar are 
rather hostile to his pretensions in the former character [of Lord Chan- 
cellor]. His despatch, at all events, is undoubted. We may imitate the 
epigram on More, and say that such a brooming out of suits in chancery 
is not to be expected ‘till a Brougham comes there again,’ —whether it 
is a clean sweeping is a different question.” } 


The expedition which he used was all the more noticeable owing 
to the proverbial hesitation and delay of Lord Eldon, who had held 
the office so long that his method and manners appeared to be the 
indispensable characteristics of a Lord Chancellor. He was in 
striking contrast with his immediate predecessor, the calm, politic, 
and wary Lyndhurst, who had a perfect control over his passions, 
could yield, or, at least, appear to yield, to an opponent, and was 
astute enough to lose no opportunity of gaining the good-will of 
the bar. Lord Brougham, says Mr. Sala, in a very piquant article 
on him in “ Temple Bar,” “ horrified Lord Eldon by appearing in 
boots and a top-coat on the woolsack; he squabbled with Sir 
Charles Wetherell, and was sneered at by the compeer who, per- 
haps, of all men living he best hated, —that Edward Sugden who 
was afterwards to be Chancellor and Lord St. Leonards.” 2 

It would be impossible, in this brief space, fairly to criticise the 
opinions which he gave, or to compare his decisions with those of 
other Lord Chancellors. He was obliged to master an entirely 
new science, and with his industry, application, and marvellous 
faculty of assimilating foreign and unaccustomed knowledge, 
would, undoubtedly, have acquired the same skill in applying 
the principles of equity, as he evinced in any of his favorite pur- 
suits. There is a deep rooted impression that his judgments are 
not looked upon as commanding the same authority as those of 
Chancellors of less reputation than he.® 

With his exact share in the passage of the Reform Bill of 1832, 


which has made Earl Grey’s ministry so famous, we have nothing © 


to do. It is clear that, however much it may have been due to his 
exertions, his popularity was on the wane, and that he had reached 
the summit of his earthly greatness. In the summer of 1834, 
Earl Grey retired from the ministry, — Lord Melbourne succeeding 
him as Prime Minister on the 11th of July. Three months later, 


1 Fraser’s Magazine, iv. 609. 
3 See American Law Review, i. 221. 


2 Temple Bar, June, 1868. 
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Noy. 21, 1834, he lost the Lord Chancellorship on the dismissal 
of the Whig Ministry, and the temporary accession to power of the 
Duke of Wellington. The “Saturday Review’s” account of the 
reason of his abandonment by his party is as follows : — 


“Lord Melbourne was unwilling or afraid to dismiss the vigorous and 
versatile Chancellor ; but within three months Lord Brougham’s vanity 
and reckless imprudence exploded the Whig Ministry, producing at the 
same time an irreparable breach between himself and the party by which 
he had never been heartily adopted. The wild and boastful speeches of 
the Chancellor during a political tour in Scotland brought to a climax the 
antipathy with which William IV. had long regarded him; and it was 
chiefly to get rid of Lord Brougham that the king suddenly dismissed the 


ministry, on the frivolous pretext of Lord Althorp’s elevation to the House 
of Lords.” 


More credit is due to this version of the facts, because of the 
bitter slight which he experienced by being totally excluded, on 
the reconstitution of the Whig Government by Lord Melbourne 
in the spring of 1835. Lord Brougham craved some active em- 
ployment; and had before this, in December, 1834, asked Sir 
Robert Peel for the appointment of unpaid Chief Baron’ of the 
Exchequer; but he was doomed to the repulsive station of “ Dow- 
ager Chancellor” for the remainder of his life, and as such he is 
known to the present generation. Hearing appeals as a law lord, 
or sitting as a member of the Judicial Committee of the Privy 
Council, and advocating social and law reform, which latter, 
“especially of the criminal code,” he writes to Lady Blessington, 
in 1843, “is most near my heart,”? were the employments of the 
next thirty’years of his life; not to omit speech making on nearly 
every question which came up when he was present in the House 
of Lords. 

Some have assigned to Lord Brougham the position of Erskine’s 
successor at the bar; Erskine, whom Lord Brougham himself des- 
ignates as “the greatest advocate, as well as the first forensic 
orator, who ever appeared in any age.”’® Lord Brougham, with all 
his vanity, certainly did not lay claims to such praise for himself. 
As an advocate, he was fiery, vehement, impetuous ; pouring out a 
torrent of words without the slightest hesitation ; fearlessly attack- 
1 Saturday Review, May 16, 1868. 


2 Memoirs of Countess of Blessington, ii. 245. 
3 Memoir, Erskine’s Speeches, i. ix. 
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ing any one to whom he was opposed; withering in his satire ; un- 
sparing of abuse ; daring every thing, and blind to every risk where 
his client’s interests were concerned. In his speech for the queen 
is this bold utterance, in which he lays down the rule, which he 
undoubtedly himself followed in defending a client : — 


“TI once before took leave to remind your lordships,” he says, ‘* which 
was unnecessary, but there are many whom it may be needful to remind, 
that an advocate, by the sacred duty which he owes his client, knows, in 
the discharge of that office, but one person in the world, THAT CLIENT AND 
NONE OTHER. To save that client by all expedient means, to protect that 
client at all hazards and costs to all others, and among others to himself, is 
the highest and most unquestioned of his duties; and he must not regard 
the alarm, the suffering, the torment, the destruction, which he may bring 
upon any other. Nay, separating even the duties of a patriot from those 
of an advocate, and casting them, if need be, to the wind, he must go on 
reckless of the consequences, if his fate it should unhappily be, to involve 
his country in confusion for his client’s protection!” * 


As a speaker, he rather commanded than persuaded his audience; 
he seemed rather to be giving orders, than to be striving to con- 
vince ; and whem he descended to an appeal at all, it was the intel- 
lect, not the feelings, which he addressed. The enthusiasm which 
he felt, and which he plainly showed that he felt in any subject 
which he advocated, inspired his hearers. His manner was 
fierce, and his declamation overwhelming. He was a master of 
irony and invective. Although he was a capital mimic, and could 
modulate his rough voice to a soft and pleasant strain, yet his roar 
will long be remembered. He certainly did not, in his younger 
years, have the mortification of talking, like Burke, to sleeping or 
drowsy benches; for, had he failed to command the attention of 
his audience from the dulness of his subject, or the plainness of his 
manners, he would have started them from the deepest slumbers by 
his stentorian tones. 

The poet Thomas Campbell, who was present at the great 
Guildhall dinner, June 11, 1832, given te celebrate the passage 
of the wae Bill, has left this sprightly sketch of his speak- 
ing: 


1 Speeches, i. 106." tora Brougham, more than forty-four years afterwards, at the 
dinner to M. "Berry er, in theMiddle Temple Hall, reiterated these views most forcibly ; 
calling it “ the first*great quality of an advocate, to reckon every thing subordinate to 
the interests of his client.” , 
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“ Next in turn, after Lord Grey, came my Lord Brougham. ‘ Well,’ I 
said to myself, ‘ Hal! I have known thee, young devil — old devil — these 
thirty years! .... Thou wilt make thyself heard, articulately and dis- 
tinctly, to the utmost ends and corners of the room.’ He didso. He spoke 
with no straining; but the hall was hushed, and his voice went over and 
round it in low, deep, but clear tones, like the voice of a lion in the 
desert.” 


In another letter he writes, — 


“Brougham spoke and fulfilled what I had presaged in my own mind. 
I know that he will be heard when others are unheard. He spoke like a 
lion roaring — not angrily, but distinctly —in an African desert.” ? 


Mr. Sala testifies that he yetained this characteristic of his 
speech even in his old age: — 


“The shock head of hair was blanched. The ‘black’ Brougham became 
an old white lion. He could roar, however, on occasion. At that same 
Huddersfield festival I told you of anon, there arose in the course of the 
speech making a tremendous disturbance. A baronet, member for the 
borough, was present, and, for some reason I know nothing of, had become 
very unpopular. His appearance on the platform was the signal for a 
storm of hisses, hootings, catcalls, and Kentish fire. Brougham was in the 
chair, nodding, as I thought. Suddenly he rose. His eye flashed; the 
famous nose seemed to quiver, and the snowy mane to be stirred. 
‘ Silence!’ he thundered; ‘silence, or you shall hear My voice!’ The 
people of Huddersfield had heard it with a vengeance. In an instant there 
was silence, as dead as that you might imagine to reign after the explosion 
of a powder mill. The proceedings came to a most harmonious termina- 
tion. Lord Brougham was then in the eighty-third year of his age.” * 


“ But,” as Lord Brougham says, “ oratory is only the half, and 
the lesser half, of the nisi prius advocate ;” and however superior 
to other lawyers he may have been as an orator, he certainly failed in 
the other equally important but less showy half of an ideal advocate. 
An examination of his critical estimate of other celebrated lawyers 
manifests the high standard which he had set before him, and the 


numerous grand qualities which he considered to be the requisites 


of a good lawyer. He must have felt that he did not possess a 
combination of these qualities ; indeed, that no human being could 
attain such a degree of excellence. While -he considered “that 


1 Life and Letters, iii. 127. 2 Temple Bar, June, 1868. 
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the foundation of all excellence was to be laid in an early applica- 
tion to general knowledge,” he added, “ that professional eminence 
can-only be attained by entering betimes into the lowest drudgery 
the most repulsive labors, of the profession. Even a year in an 
attorney’s office, as the law is now practised, I should not hold too 
severe a task, nor too high a price to pay, for the benefit it must 
surely lead to; but at all events, the life of a special pleader, I am 
quite convinced, is the thing before being called to the bar.” ! 

Too much of his youth had been engrossed in the alluring pur- 
suit of “ general knowledge,” to the neglect, as he himself inti- 
mates, of wholesome professional drudgery. He could not submit 
to a vigorous application to those tiresome technicalities of the 
law, an acquaintance with which he affected to despise so much in 
other lawyers. It would seem that he failed in that other half of 
an advocate, which comprises a thorough preparation of his cases, 
a careful study of the facts, a critical survey and arrangement of 
the authorities, and a dexterous presentation of such as are favor- 
able ; a skilful examination in chief, and a penetrating and judicious 
cross-examination. Such is the foundation upon which alone can 
be reared the elegant superstructure of brilliant oratory and daz- 
zling rhetoric. These arduous but essential preliminaries afford 
few opportunities for display, and go for little with the outer world ; 
without a close attention to them, however, no enduring fame as a 
lawyer can be secured. Although Lord Brougham had a ready 
memory, unusual resources of knowledge from which to draw; 
although he was indomitably persevering and indefatigably indus- 
trious, and had, in addition, a powerful constitution, enabling him 
to undergo untold labor, yet he had no moderation. He was im- 
petuous and impatient of detail. He jumped at inferences; and, 
seizing and dwelling upon a prominent argument, one apparently 
sufficient to cover the whole case, he would exhaust that to the neg- 
lect of other equally, if not more, important features of his subject. 
There was thus a lack of finish, a want of thoroughness, an incom- 
pleteness about all that he did. He had an uncommon amount 
of energy and industry, but he was destitute of judgment; a most 
needful requisite in a lawyer, having in view, not only his own 
personal benefit and reputation, but also the interests of his clients. 
As a politician, he was likened to the “ bellua anceps,” the elephant 


1 Letter to Mr. Macaulay, March 10, 1823. 
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in battle, often more formidable to his friends than to his foes.! 
His deficiency in tact, good judgment, and sound sense, character- 
ized all his actions, while his inaccuracy materially impairs the 
value of his writings. 

It must be borne in mind that he was never heart and soul a 
lawyer; that law was little else than the thread upon which he 
hung his various fancies and his dearer pursuits. A great man he 
assuredly was; a great philanthropist, an earnest reformer of 
abuses, but not by any means worthy to be classed with the greatest 
lawyers of the age. 

One last word from Mr. G. A. Sala as to Lord Brougham’s per- 
sonal appearance : — 


“From 1830 to 1866,— the period between his brightest glow of fame 
and his mental eclipse,— he was always the same gaunt, angular, raw- 
boned figure, with the high cheek bones, the great flexible nose, the mobile 
mouth, the shock head of hair, the uncouthly cut coat with the velvet col- 
lar, the high black stock, the bulging shirt front, the dangling bunch of seals 
at his fob, and the immortal pantaloons of checked tweed.” 


The same writer says, — 


“In later life Lord Brougham, though his dress was odd, was as neat 
and trim an old gentleman as you would wish to see; but in his days of 
political power, and parliamentary and legal labor, he was said to have 
been a terrible sloven. An old lady I knew many years since in West- 
moreland — she had been the proprietor of a newspaper at Kendal, and 
helped Brougham materially in one of his great electioneering contests, in 
return for which he made her the practical present of a horse and gig — 
told me that he just ‘chucked t’ clouse upon him like hay on to th’ tynes 
of a fork;’ ‘that it was easier to get him to drink a bowl of punch than to 
shave himself, and that when he left his lodgings in the morning for the 
assize court, his servant had frequently to run after him with the white 
neckerchief he had forgotten to don.” * 


We cannot do better than accept the kindly summing up of the 
noble acts of his protracted and well-spent life, by his old enemy 
* Punch,” §— 


“ The ninety-year-old man was part of all, 
Great part of most that’s worthiest and best : 
Through that long race the oar he scarce let fall, 
Scarce through that long day’s work paused once to rest. 


1 Dublin Review. 2 Temple Bar, June, 1868. 
8 Punch, May 30, 1868. 
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“ Count all the triumphs in these fifty years, 
By Right and Truth o’er Wrong and Falsehood won; 

Of the Good Cause’s Paladins and Peers, 

A faithfuller than Henry Brovenam is none. 


“ He lived through all these fights, and seemed to grow 
Tenser and tougher with their wear and tear ; 

And when the strife was done, and the sun low, 

And ‘age brought honor and the silver hair,’— 


“ He could look o’er his life, and say, at last, 
‘No cause for which I fought now finds a foe ; 

No goal I aimed for but is reached and past; 

No ill I aimed a blow at but lies low.’ 


“ A fighter born, with fighter’s work in hand, 
He had the fighter’s weak points with the strong: 

Hot, vehement to rashness, never bland, 

In hates, as loves, too sudden oft and wrong ; — 


“ Vain, quick of temper, proud of all he knew, — 
As who, that knew so much, but might be proud ‘— 

By all he had done, and all he hoped to do, 

Lifted, his great head’s height, above the crowd. 


“ Why note what flaws may be in such a fame ? 
Freer of flaws than his the fames are few ; 
Sum up the gains to which he linked his name, 
What nobler work did ever statesman do ? 


“ The senate purged; charity’s stream strained pure ; 
Slaves freed ; chicane and bigotry put down; 

Knowledge on ignorance gaining, slow but sure, — 

This was his life’s work, is his memory’s crown!” 
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“Man and boy,” said old John Adams, “I have known New 
York politics for sixty years, and to me they have always been 
the devil’s own incomprehensible.” The element of incompre- 
hensibility, noticed by the second President, without disappearing 
from the politics of the Empire State, has since extended to her 
law, which puzzles and confounds the mind of the foreign advocate 
now, as did her politics the instinct of the statesman then. This 
paper has been entitled the Erie railroad “ Row,” simply because 
the litigations which disgraced the New York courts in the spring 
of 1868, and which arose out of the operations of those con- 
tending for the control of that road, are deserving of no other 
name. 

Such an extraordinary perversion of the process of law; such an 
utter absence of respect for the bench ; such contempt for the forms 
and courts of justice as was then exhibited, — ought not to pass un- 
noticed. There is in it that which should give pause to the com- 
munity, and challenge an instant of reflection. It illustrates several 
things ; it may, in one point of view, be regarded as a significant in- 
dication of the spirit of the times; or, in another, as a development 
of the moral condition of our greatest city ; or, again, as a picture of 
prevailing morals and manners ; or, perhaps, it might throw some 
light on the practical working and tendencies of an elective judi- 
ciary. Possibly, from a severe study of the proceedings in their 
various forms, the patient student at the New York bar might 
arrive at some insight into the principles of practice under the 
Code, or of the New York law as it emanates from the successors 
of Kent. As, however, the Code is a mystery of little interest to 
the outer world, and as the successors of Kent are such only in 
form, it would hardly be worth while to go far below the surface 
of this extraordinary legal episode in search of any erudite legal 
principles which may there be concealed. 

On Monday, the 17th of February last, Mr. Frank Work, a 
director of the Erie Railroad, appeared, by Messrs. Rapallo and 
Spencer, his attorneys, before George G. Barnard, a justice of 
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the Supreme Court of New York, then sitting in Chambers, and 
petitioned that a writ of injunction might issue, against the Board 
of Directors of the Erie Railroad, to forbid the settlement by them 
of certain outstanding accounts between Mr. Daniel Drew, the 
treasurer of that corporation, and the corporation itself. It then 
became publicly known that a bitter feud had broken out between 
the two railroad kings, Daniel Drew, commonly known upon Wall 
Street as the “ Speculative Director,” and Cornelius Vanderbilt, 
familiarly known as “ The Commodore.” The immediate cause 
of the quarrel was to be sought among the mysteries of Wall Street, 
among the Bulls and the Bears, the longs and the shorts, the pools, 
corners, and combinations of the railroad world. With all of 
these this paper will deal as little as possible. A few words, 
however, are necessary to a statement of the case. 

Commodore Vanderbilt, some years previous to the occurrences 
here referred to, had transferred the scene of his operations from 
the sea to dry land, and had become the great railroad, as before 
he had been the steamboat, king. He was, at this time, rapidly 
obtaining control of all the great thoroughfares leading from New 
York to the West. Beginning with the Harlem road, he had then 
taken possession of the Hudson River, and, finally, of the New 
York Central, and was now stretching out his hands to grasp the 
Erie, the peculiar property of Mr. Drew. In September, 1867, 
Mr. Drew had been rudely shaken on his throne as autocrat of the 
Erie, and even defeated at the annual election of the directors of 
the road. An entirely new board was then elected, which knew 
Vanderbilt, but knew not Drew. The Commodore, however, not 
foreseeing the future, did not press his advantage; and it was 
arranged that a member of the new board should resign his posi- 
tion, and, Mr. Drew, having been elected in his place, was re- 
instated in his old position of treasurer. Now Mr. Drew, it 
appears, had long been concerned in operations, sometimes looking 
to a rise, but more usually to a fall, in the value of the securities 
of the Erie road. Under his skilful manipulation “ Erie” had, 
for years, fluctuated widely; but, while in it many fortunes had 
been made and lost in a single day, the particular fortune of 
Daniel Drew had prospered greatly. The brokers and operators 
of Wall Street, as the result of long observation, had finally con- 
cluded that the ways of the “Speculative Director” were past 
finding out. In April, 1861, Erie had sold at 17, and in March, 
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1864, it had risen to .125; yet the road never had made a divi- 
dend, —and the common belief was that it never would make one ; 
it hung ever on the verge of bankruptcy, and was, in short, the gam- 
bling stock par excellence of Wall Street. Early in 1866, the com- 
mon stock of the road was selling at about 97, and Mr. Drew, from 
his office of treasurer, arranged one of those daring combinations 
which elsewhere are called by a different and more opprobrious 
name. Under the laws of New York, the Board of Directors had 
no authority to create any new stock of the road; but, under cer- 
tain provisions of the law, they claimed the power to issue the 
interest-bearing bonds of the road, which should upon their face 
be convertible into stock at the option of the holder. Such being 
the construction given to the law, and the road, as usual, standing 
at the time in great need of ready money, Mr. Drew made his 
little preliminary and private arrangements by contracting to 
deliver, at a future day, many thousand shares of Erie at its 
present market value. Having done this, he proceeded to sup- 
ply himself with the stock necessary to fill his contracts. The 
directors of the road borrowed of Mr. Drew $3,500,000 in cash, 
depositing in his hands, as collateral security for the loan, 28,000 
shares of the capital stock of the company, hitherto unissued, 
and also $3,000,000 in the convertible bonds of the corporation. 
These last the, wily treasurer at once converted into stock, and 
then, armed with his 58,000 shares, he proceeded into Wall 
Street, and flung the whole mass upon the market at once. It 
was by no means unlike playing with loaded dice, and with the 
results usually attained by the use of those implements. The 
“Speculative Director” had wagered for a fall, and the mar- 
ket responded to his wishes to the extent of some fifty per 
cent. The operation was extremely neat, and by it Mr. Drew not 
only largely increased his wealth, but won great glory in Wall 
Street. 

All this lace some eighteen months before that election of 
the Erie Board which has already been referred to, in which Mr. 
Drew owed his seat to the condescension of Commodore Vander- 
bilt; but it has an intimate connection with the course of subse- 
quent events. After his restoration to the post of treasurer by 
Commodore Vanderbilt, the two potentates of Wall Street united 
for a time, with infinite success, in transferring the spare cash of 
the community from the pockets of others to their own. Hardly, 
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however, had the spoils of a gigantic pool in the bull interest been 
divided between the chiefs, when again Vanderbilt stretched out 
his hands to grasp the Erie road, and to force it into a combina- 
tion with his private roads, in which its individual interests were 
to be sadly ignored. Again the “Speculative Director” stood for 
his own, and forthwith the feud broke out afresh. Then Vander- 
bilt went into Wall Street in his might, and began, right and 
left, to purchase “ Erie,” with a view of making himself abso- 
lute master of the position, as the holder of a majority of the 
stock. This, however, was not only an operation in itself of 
enormous magnitude, but, in the face of an antagonist like 
Drew, it was a very dangerous experiment; so Vanderbilt de- 
termined, while operating upon the exchange, to make himself 
secure by corresponding proceedings in the courts. Like a good 
commander, he sought to cover his flanks. Meanwhile the ac- 
counts between the Erie road and its treasurer, arising out of 
the operations of 1866, were still unadjusted, and offered to 
Vanderbilt a point of attack of which he could hardly fail to 
take advantage; besides, it might naturally occur to him that, 
while buying up a majority of the shares of the Erie, it would 
be well to guard himself against any increase of the gross amount 
of that stock through a repetition on the part of Mr. Drew of his 
former ingenious expedient. Hence the appearance of Mr. Work, 
accompanied by Mr. Vanderbilt’s attorneys, Messrs. Rapallo and 
Spencer, before Mr. Justice Barnard. 

As the result of an ex parte hearing, supported by the usual 
affidavits, a temporary injunction was granted covering the points 
included in the petition, and enjoining the Erie Board of Directors 
from paying either interest upon or the principal of the three and 
a half millions borrowed of the treasurer two years before; as, 
also, from releasing Drew from any liability to the company, then 
existing, or from any cause of action it might have against him; 
and, also, enjoining any settlement of accounts embraced in the 
transaction of 1866; and, finally, enjoining Drew from any legal 
proceeding against the company in the premises. The 21st of 
February was set down for a further hearing, at which time Drew 
was summoned to appear. The object of the writ apparently 
was to keep the company in a position in which the treasurer 
could be compelled to restore the bonds and shares formerly 
loaned him as collateral, and, by so doing, would necessarily be 


THE ERIE RAILROAD ROW. . 45 


deprived of the power of depressing the market value of the secu- 
rities. 

On the 19th of February, however, and without waiting the 
issue of the first assault, the attack was renewed in a new 
form; on that day the same attorneys of Commodore Vander- 
pilt again appeared before Judge Barnard, and this time, in 
the name of The People, through the Attorney General of the 
State, demanded the removal from office of Treasurer Drew, 
under the statute authorizing the removal of directors guilty of 
misconduct. The petition alleged many curious facts as to the 
affairs of the company. It set forth that the treasurer was, 
at that time, heavily oversold in the “ short” interest ; and, con- 
sequently, deeply interested in depressing the value of the stock. 
It also set forth a new and ingenious expedient by which, as it 
alleged, the facile “ Speculative Director” had recently obtained 
those masses of stock by means of which he had depressed the 
value of “Erie.” It appeared that there was a law of New 
York, recently passed, by authority of which the officers of any 
railroad company could exchange the stock of that company for 
the stock of any road under lease to it; and it was alleged that 
Drew and certain other of the Erie directors in the “ short” in- 
terest had induced the Erie Board to lease and contract to complete 
a certain worthless connecting road, mainly owned by them, and 
known as the Buffalo, Bradford, & Pittsburg road; having 
done this, they had then, since the 1st of January, procured the 
issue of a large amount of Erie stock in exchange for the stock 
of this road. The petitioners alleged that the Buffalo, Bradford, 
& Pittsburg road was not properly under lease to the Erie, and 
‘that Drew had obtained the issue of the stock simply that he 
might throw it upon the market. Judge Barnard ordered Drew 
to show cause on the 21st, why the prayer of the petitioners should 
not be granted, and, meanwhile, suspended him temporarily from 
office as a director and treasurer. 

On the 21st, Drew made his appearance. The court-room was 
crowded with brokers and railroad men, the friends of both 
parties; and the defendant was surrounded by a body-guard of 
counsel, chief among whom was Mr. David DudlgyeField, Mr. 
Rapallo appeared for the Attorney General. Though the con- 
tending parties were thus brought face to face, little resulted 
save preliminary skirmishing, and a few desultory motions. The 
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defendants moved to dismiss for want of jurisdiction, and argued 
their point at length; but they were promptly overruled, and 
thereupon took an appeal to the general term of the court, and the 
argument on the merits was finally postponed to the 26th. Before 
that day arrived, Mr. Field tried to make something of his appeal to 
the general term, but took nothing by his motion. It was not until 
the 3d of March, that the two suits again came up before Judge 
Barnard, and, even then, that for the removal of Drew was post- 
poned to the 10th of the month; but a new injunction was issued 
restraining the Erie Board from any further conversion of bonds 
into stock, or from any new issue of capital stock in addition to 
the 251,058 shares appearing in previous reports, as well as for- 
bidding the guarantee by the Erie of the bonds of any connecting 
line of road; and, finally, enjoining Daniel Drew, “his agents, 
attorneys, and brokers,” from selling, transferring, delivering, dis- 


posing of, or parting with any of the Erie stock in his or their 


control, or fulfilling his contracts already entered into, until he 
had returned to the Erie corporation the 58,000 shares loaned 
him in 1866, as well as 10,000 additional shares alleged to have 
been more recently received by him in exchange for a like amount 
of the Buffalo, Bradford, & Pittsburg stock. The 10th of March 
was appointed for a final hearing. 

This took place upon the 3d, and so far things looked very badly 
for the Drew interests; the bulls, in fact, had it all their own 
way. The “short” operations of the Erie treasurer seemed 
effectually blocked by the last injunction, and the Vanderbilt 
party was apparently at liberty to go fearlessly on buying up a 
majority of the stock, with their operations safely covered from 
any flank movement of their antagonist. If, however, they counted 
upon an easy victory, Commodore Vanderbilt and his friends 
showed a profound ignorance both of the resources of their oppo- 
nent and of the character of New York law. Mr. Drew all the 


while pursued the even tenor of his way upon Wall Street, follow- 


ing out his usual line of “short” tactics with apparent reckless- 
ness of consequences. The 10th was fast approaching. Day by 
day, the great bull leader was buying in the Erie stock, which was 
steadily rising in value; and yet, regardless of all this, — with 
injunctions and removals from office impending over him, — the 
* bearish ” Drew was daily contracting for the future delivery of 
the stock at current prices, as if neither Judge Barnard’s writs 


C 
il 
a 
7 
t 
( 


{ 
| 
no 
hi 
{ ju 
fo 
q th 
si 
| 
4 hi 
q J 
a 
tl 
: 


THE ERIE RAILROAD ROW. 47 


nor Commodore Vanderbilt’s millions possessed any terrors for 
him. In reality the battle had not yet begun. 

By the New York system the whole State is divided into eight 
judicial districts, and each district is presided over by a court of 
four justices, excepting the city district, which has five. There are, 
therefore, thirty-three justices of the Supreme Court, each group 
sitting within its own bailiwick, as it were, but each judge armed 
with certain equity powers running throughout the State. Not 
having that complete confidence in the judicial impartiality of 
Judge Barnard which the Vanderbilt party professed to entertain, 
the Erie counsellors took their first step upon the 5th, by com- 
mencing a new suit before Mr. Justice Balcom of the Supreme 
Court, in the county of Broome. Of course their prayer was for an 
injunction, and they included in their petition all the parties to 
all the other suits, not excepting the Attorney General. Equally of 
course “the desired writ was forthwith granted by Judge Balcom, 
who ordered all the parties to show cause at Courtlandville on the 
Tth instant, — staying until that time all farther proceedings in 
the suits already commenced, and temporarily suspending Mr. 
Work, who was accused in the Drew affidavits of being a spy of 
the New York Central in the councils of the Erie, from his duties 
asadirector. So far the friends of Drew. The instant, however, 
that the existence of this writ was known in New York, the Van- 
derbilt counsel applied to Judge Ingraham in yet another suit, 
in the name of one Richard Schell; and his honor thereupon 
forthwith enjoined the Board of Erie Directors from holding any 
meeting, or transacting any business, unless Mr. Work could 
take part therein ; thus blowing a counter blast to Judge Balcom, 
and restoring the endangered equilibrium. 

When the 10th arrived, Judge Barnard was presiding at a capi- 
tal trial, and could not attend to the Erie cases, which stood 
adjourned to that day, so they were necessarily postponed ; his 
honor simply announcing to the faithful or curious his determina- 
tion on the morrow to sweep away all the injunctions except the 
original ones. On the morning of that very day, however, the 
Drew party had struck their decisive blow; they had opened 
the stable door and stolen the steed away, and Judge Barnard was 
left to apply lock and key to the empty stall. Hitherto the pro- 
ceedings in Drew’s behalf, before Judge Balcom, had looked merely 
to the consolidation of.suits and the simplification of litigation ; 
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the Erie party very honestly and publicly announcing that they 
felt no confidence in Judge Barnard, and wished to have the pro- 


i ceedings removed before some other justice. The case now, how- of 
{ ever, assumed a wholly new aspect. On the morning of the 10th of me 
{ March, a carriage containing Mr. Dudley Field and another gentle on 
man in the Drew interest, passed over the Brooklyn Ferry, and co! 
drove rapidly up to the residence of Judge Gilbert of the Supreme ex 
Court for the second judicial district. A petition for a new co 
injunction was presented in the name of one Belden. And nowa ac 
new name appeared in the long list of defendants, — the name of mi 
George G. Barnard, a justice of the Supreme Court of the State ho 
of New York. The petition, among other grounds for asking that th 
an injunction might issue, alleged that a combination had been wi 
entered into in the month of February by and between “ Cornelius st 
Vanderbilt, Richard Schell, James H. Banker, G. G. Barnard, fr 
and Frank Work, to speculate in the stock of the said Erie Rail- po 
road, and to use the process of the courts for the purpose of wi 
aiding their speculation, for which purpose they had various con- re 
i sultations together, in which it was agreed that the said Work, m 
as agent for said conspirators,” should commence proceedings of 
before Judge Barnard. The affidavit of Belden, in support of al 
| the petition, alleged “that the said Barnard is in the constant th 
habit of resorting to Broad Street, where said transactions are ne 
i going on, and frequenting the office of one of the principal firms 
of brokers who are engaged in buying said stock.” ec 
In the course of a few moments, the triumphant counsel of th 
Mr. Drew left Judge Gilbert, with a new injunction in their posses- si 
sion, restraining all the parties to all the previous suits from et 
farther proceedings, or from doing any act “in furtherance of al 
said conspiracy ;” ordering the Erie directors, excepting Work, in 
to continue in the discharge of their duties, and also directing the o} 
conversion of bonds into stock to go on; and, “in case of disobedi- fo 
ence to this order, they will be liable to the punishment therefor — th 
prescribed by law.” . . . “ But this order is not intended to inter- to 
fere with the judicial functions of the said George G. Barnard.” ™ 
The defendants were ordered to show cause at Brooklyn, upon the Pp 
18th of the month, at ten o’clock, a.m. At a later hour in the day, Ww 
yet another injunction was granted in the premises, being the be 
seventh so far, by Judge Cardozo, of New York, in the case of p 
Bloodgood v. Drew, and als. in 
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All the other injunctions, however, by whomsoever issued and 
to whatsoever end directed, paled their ineffectual fires before that 
of Judge Gilbert. That injunction placed the Drew faction where 
most it desired to be placed, — between two fires. While, on the 
one hand, Judge Barnard had restrained all issues of stock and 
conversion of bonds, Judge Gilbert, on the other, had equally 
explicitly directed outstanding contracts to be fulfilled, and the 
conversion of bonds into stock to continue. Any action or no 
action would now equally violate an injunction, and one injunction 
might as well be violated as another. In less than twenty-four 
hours ten million dollars of convertible bonds had been issued by 
the Drew faction, and immediately converted into stock, which 
was thrown upon the market. Here was the turning-point of the 
struggle, and from this point Wall Street and its jargon disappear 
from consideration. The statement of the case is all in, and the 
position and motives of the parties are sufficiently evident. The 
wily Drew had again, in face of the courts and the exchange, 
regardless no less‘of the processes of law than of the elements of 
morality, repeated his strategy of two years before. The stock 
of the road, of which he was treasurer, fell fifteen per cent in 
about as many minutes, and Vanderbilt and Wall Street realized 
that in selling “ short” so boldly the “ Speculative Director” had 
not reckoned without his host. 

It now remains to pass in review a few of the more pleasing 
court episodes of this interesting struggle. And, in the first place, 
the injunction issued by Judge Gilbert is not undeserving of con- 
sideration. The New York community is not apparently unac- 
customed to seeing one justice of its Supreme Court enjoining 
another, on the ground that his respected associate has entered 
into a conspiracy to use his judicial power in a stock-jobbing 
operation; for this elsewhere extraordinary, proceeding called 
forth from the press little more than a passing notice, to the effect 
that “the order granted by Judge Gilbert is in direct opposition 
to that previously issued by Judge Barnard, and, as a strategic 
movement on the part of the ‘ Speculative Director’ and his 
party, it answered all the purposes for which it was sought.” It 
would, however, in more unsophisticated communities, naturally 
be supposed that a justice sitting in Brooklyn and wielding equity 
powers, would feel some delicacy in interfering in proceedings 
initiated before a brother justice sitting in New York, especially 
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when the preliminary papers submitted to him contained the most 
serious allegations against that associate which could be preferred, 
— allegations which should properly only be submitted to legisla- 
tive investigation. Not only did the case involve the official char. 
acter of Judge Barnard, but it also involved millions of money, 
The order at first applied for to Judge Gilbert was a mandamus 
commanding that to be done immediately the doing of which an- 
other justice had especially enjoined. Such an application, pre- 
ferred on the avowed state of facts, — an application for an improper 
writ to compel an illegal act,— and this by leading counsel, is in 
itself a curious illustration of the estimate placed by the bar upon 
the erudition of the bench. This mandamus, it appears, Mr. Jus- 
tice Gilbert had declined to grant; and it might have been sup- 
posed that his suspicions would have been aroused, when, an hour 
later, he was applied to for a “ mandatory” injunction, whatever 
that may be, directed to exactly the same end. Having refused, 
and most properly refused, to command the Erie directors to go 
on with the process of converting bonds into stock at ten o’clock, 
at eleven o’clock he enjoined them from ceasing to convert those 
bonds into that same stock. Taking all things into consideration, 
it would have seemed not unnatural for Judge Gilbert to have 
proceeded cautiously in such a matter; to have carefully consid- 
ered the purport of his own orders; to have satisfied himself of 
the bona fides of the transaction by a decent study of the affida- 
vits ; finally, he might well have declined to interfere, and have 
referred the applicants to one of Judge Barnard’s associates within 
his own judicial district. Yet, however much his injudicious 
action is to be blamed, there is another side to the case,—a sad 
and very shameful side. The error into which Judge Gilbert fell 
was an error into which an honest judge — one desirous of arrest- 
ing wrong—might not unnaturally fall. As will be seen here- 
after, the case presented to him was, in its worst aspect, not 
impossible, and hardly improbable. The facts, as laid before him, 
and supported by affidavits, demanded immediate action, if true; 
and he could not have been unaware that episodes equally flagitious 
in the recent career of the New York City judiciary had been 
openly recounted. Strange as it may seem, his action, while it 
speaks volumes as to the moral condition of affairs in judicial 
circles, rather stamps Judge Gilbert himself as a courageous and 
honest official, desirous to prevent wrong; though, perhaps, in this 
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instance, a trifle indiscreet. On the matter of this injunction, 
however, he at a later day told his own story, and perhaps this 
episode in the proceedings may best be disposed of by presenting 
his statement without comment. 

The 18th of March had been appointed as the day of final hear- 
ing on this petition; and, not unnaturally, before that day the 
tumult his reckless order created had induced Judge Gilbert to 
suspect that he had acted with undue precipitation. The indig- 
nant Vanderbilt counsel were present in force before his honor at 
the appointed time, but the temporary order having done its work 
so well, the Drew people hardly deigned to send a clerk to look 
after their interests. Mr. Shearman did, however, just for appear- 
ance’ sake, show himself in their behalf and asked for a postpone- 
ment. This motion, of course, was denied, and the injunction 
dissolved. His honor, thereupon, stigmatized this highly success- 
ful attempt to use the process of his court in furtherance of a 
stock-jobbing operation in these words : — 


“The parties had taken the responsibility of bringing these charges, not 
only against a judge of the Supreme Court, but against gentlemen of the 
highest character in the community; alleging a conspiracy of a most 
extraordinary nature, and a perversion of the course of justice, as well as 
charging them with using the process of the courts to further speculations 
in stock. The gentlemen who make these charges should be prepared to 
substantiate them, not only to the satisfaction of their own consciences, 
but that of the public; and he [Judge Gilbert] would not permit a charge 
of that kind to be supported on a bare suspicion. . . . The application for 
this order was made to him [the court] when he was sick, and he endeay- 
ored to guard against these consequences which the counsel had shown to 
exist. When the bill was read to him, he supposed it contained affirma- 
tively positive allegations upon the subject, and he saw now from reading 
it that it would possibly bear that construction. . . . As it at present stood 
it was an outrage on the administration of justice.” 

The motion to delay was peremptorily denied. 


It is necessary to return, however, to the 10th of March, —the 
day of injunctions and conversions. There were now outstanding 
three injunctions from Judge Barnard, and one each from Justices 
Balcom, Ingraham, Cardozo, and Gilbert, —all enjoining or com- 
manding things wholly inconsistent. Only the more noteworthy 
proceedings have here been recounted, but in every court there 
were pending motions and appeals and applications without num- 
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ber, and, on the morning of the 11th, the puzzled counsel had 
good cause to inform distracted reporters “ that the litigation was 
now becoming very complicated, and it was impossible to keep 
track of the proceedings.”” When Judge Barnard took his seat on 
the bench that day, Mr. Rapallo inquired of the court what course 
should now be pursued, in view of the multiplicity of injunctions. 
Mr. Field thereupon objected to the court giving any suggestions 
at all, and said he was there to protest against any action at all 
being taken. Judge Barnard finally settled the matter for the 
day, by declaring that the proceedings, being all regular, had 
been “ tied up” by a certain judge having co-ordinate powers; 
and he would, therefore, on his own motion, order all proceed- 
ings adjourned to the 14th of the month, which was accordingly 
done. 

Meanwhile between the 11th and the 14th, grave fears of fur- 
ther processes of the court,—of some unknown engines of the 
law,—took possession of the souls of the president, treasurer, and 
directors of the Erie railroad. At ten o’clock on the morning 
of the 11th, a panic-stricken throng, bearing in their hands ac- 
count-books, desks, drawers, and packages of papers, representing 
bonds, assets, and archives,—carrying bales of greenbacks in 
hackney-coaches, — they fled to Jersey City, exciting, as they broke 
from the offices of the corporation and made their disordered way 
to the ferry, the particular attention of the police. Others of the 
board followed in open boats, like thieves in the night, and all 
made haste to place the Hudson between themselves and the indig- 
nant Barnard. On the 13th, two lingering directors had been 
arrested for contempt of court; and on the 14th, Judge Barnard 
took his seat on the bench, prepared to vindicate the outraged 
majesty of the law. General Diven and Mr. Skidmore, — the 
two contumacious directors who had been arrested, — were pres- 
ent in the crowded court-room, prepared to purge themselves of 
their contempt ; and there, too, were arrayed half. the bar of New 
York, representing no less the absent Drew than the present Van- 
derbilt. 

The matter first before the court was in relation to the abscond- 
ing directors, against whom Mr. Fullarton moved for an attach- 
ment. Mr. Field objected that the very motion itself was a 
violation of an injunction, and rendered the party offering it liable 
for contempt. The court, however, having held the present to be 
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an independent proceeding, thereupon Mr. Field took a new ground 
and argued as follows : — 


“ Then, sir, I object to the judge on the bench hearing the case. I do 
this with great respect, and only in discharge of my duty. It so happens, 
that there is a suit now pending in this court, in another district, in which 
a judge of this court is a party, upon an allegation that he is interested in 
this litigation. He is a party in that suit, and that suit is a part of this 
litigation. That makes him a party to this suit. Whether he be or be 
not interested, is another thing; that is not for me to decide at all. It is 
for another judge in another place. And therefore, both on the ground 
that it would be a direct violation of law, and a void proceeding, if it were 
carried on, I respectfully object ; and I am sure your honor never would 
partake in a violation of that courtesy which should prevail in all branches 
of the court, and without which the administration of justice will fall into 
discredit. Now, sir, you know better than I can tell you, that it not only 
is a provision of the common law, but of the statute also, that any judge 
who sits in hearing in any case in which he is interested, is deemed guilty 
of a misdemeanor. And, with an extreme desire not to say any thing 
which would be in the slightest degree objectionable, I submit that every 
requirement of law prohibits this proceeding from going on here.” 

To which Judge Barnard replied, “ Anticipating that these objections 
might be raised, the justice who is named as a party defendant in that 
proceeding commenced against him, and to which you refer, submitted the 
papers that were served upon him to a majority of his associates sitting 
upon the bench in this district, and they advised him, that, the injunction 
being granted upon information and belief, their advice was, first, that the 
injunction should be violated by him; and, second, to hear this matter 
regardless of the order, because nothing is charged against him, he stating 
to them that he is not interested in any way in this litigation, and never 
was so interested. 

“Mr. Field regretted that any of the associates should give any such 
advice as recommending the court to violate an injunction. But that was 
a matter for higher authority to take notice of, and was not of any material 
importance to the case under consideration. He (Mr. Field) should have 
a remedy upon that question in its due and proper time.” 


Having thus disposed of the preliminary objections, Judge Bar- 
nard proceeded to the matter before the court. The returns 
showed that Messrs. Diven and Skidmore were present in court to 
answer for their contempt, and that the remaining members of the 
Board of Directors were not to be found. The next question was 
in regard to framing an order as to filing interrogatories to the 
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directors above named, and the fixing of their bail. For those 
who had voluntarily appeared, the court suggested a nominal bail; 
but for the others directed bail in the sum of $500,000. What 
followed was thus reported : — 


Mr. Field desired to know what authority there was for making the 
bail in the other cases $500,000. But before any order is made in this 
case, he wished to file his objections, which he wished to have incorporated 
in the order just read. 

The court did not think that Mr. Field’s objections should be incorpo- 
rated in the order of the court, as they did not form any part of the order, 
but were exceptions taken to the proceedings. 

Mr. Field here read his objections, and said, addressing the court, 
“ That is all true, as you are aware, sir.” 

Judge Barnard. —It is true, sir, that the objections have been made, 
but not that I have any interest in the stock [suppressed laughter]. 

Mr. Clark.— We object, may it please the court, to the mutilation of 
our order by the embodiment of these objections. 

Mr. Field. — Our order!— our order, does the gentleman say? Is 
this your order, or the order of the court? I submit that we have a right 
to have these objections filed. But, primarily, I insist that this whole 
proceeding is void; that it is good for nothing, and that every one is liable 
to arrest who takes part in the proceeding. 

The Court.—I think, Mr. Field, that if you will reflect in regard to 
your own practice, there is nothing unusual in this course. I have never 
known such a thing to be incorporated in an order. I will give Mr. Field 
a separate order. 

Mr. Field. — Well, sir, that will do, and add to the other’ order the 
words “ the court thereafter made the following order.” 

Mr. Fullarton.— Now let us have a fair understanding on this. I 
want this to be decided according to the regular practice, but I cannot tell 
but what that order intends to reflect upon the justice before whom this 
proceeding is taken. 

Mr. Field. — Oh, it is not in any way essential here, in the matter 
of making or framing this order, that the judge is interested in the litiga- © 
tion. 

Judge Barnard here dictated the closing sentences of Mr. Field’s 
objections, beginning with the words “the judge disclaiming,” &. The 
order and objections, as mentioned and modified, were then read as fol- 
lows : — 

“ The People, &c. v. A. S. Diven. The plaintiffs moving this day to 
proceed upon the attachment heretofore issued against the defendant for an 
alleged violation of an injunction, it was objected that the motion for attach- 
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ment was made in violation of another injunction of this court ; and, therefore, 
that no further proceedings should be had; which objection was over- 
ruled. It was then objected that the judge, now sitting, could not hear 
and decide on the questions upon the attachment, because he was party 
to another suit, being part of this general litigation, and was interested 
therein; the judge disclaiming that he ever had any interest in this litiga- 
tion, or that he was ever interested in the slightest degree, either directly 
or indirectly, remotely or contingently, in the Erie stock, or any other 
stock, or ever has been; and thereafter an order is made, of which the 
following is a copy,” &c. 


This disposed of the matter then before the court. Mr. Clark, 
of the Vanderbilt counsel, then rose and referred to another matter 
pertaining to the case, which proved to be no less than an applica- 
tion for an order appointing a receiver of all the property, amount- 
ing to millions of dollars of stock, which had been issued in 
violation of the injunction. A difficulty at once arose about serving 
notice on the defendants. The Schell case was selected as the 
best to move in, as, the Balcom injunction not applying in that 
case, there was only the Gilbert injunction to violate by further 
proceedings therein. As there was no appearance in that case, it 
became a question whom the order to show cause should be served 


upon ; which the counsel solved by proposing to serve copies upon 
the Erie directors there present and answering for their contempt, 
and upon the counsel then in court, “and this is the best: ser- 
vice we can make.” The following amusing colloquy, as well as 
extraordinary specimen of practice, then took place : — 


Mr. Field. — This is an ex parte application, and we do not care any 
thing about*it. The worse you make the case, the better it will be in the 
end. 

Mr. Rapallo.—1 ask your honor to make this order returnable on 
Monday morning. 

The Court. —I do not think it is necessary to wait until Monday 
morning. You had better have it made returnable forthwith. 

Mr. Clark. — We ask that that paper [the order to show cause] be 
served upon Mr. Diven, who is now in court. [Mr. Clark looked in the 
direction in which Mr. Diven had been sitting a moment before, and looked 
astonished also; Mr. Diven was not to be seen.] Is Mr. Diven in court, 
or has he gone into New Jersey also? [ Laughter. ] 

_ Mr. Field. — That is rather an extraordinary question. Mr. Diven is a 
gentleman without a superior in the State, and I think that there is no 
occasion offered here to make any imputation against him. 
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Mr. Clark.— There is another one of the directors here in court, Mr, 
Skidmore ; I want a paper served on him. 

Mr. Field. —1 cannot see that there is any need for making this impu- 
tation against Mr. Diven. 

Mr. Clark.— Mr. Diven is a gentleman for whom I have the profound- 
est respect, and I had no intention of making any imputation, only that I 
found that just at that moment when we wanted him he was absent from 
the court. 

Mr. Field. — That is sufficient; but the gentleman might reasonably 
suppose that there are occasions when Mr. Diven might have reason to 
leave the court momentarily [laughter] without going to New Jersey. [In- 
teresting tittering. ] 

Mr. Clark.— If the court please, I now bring on the order, returnable 
forthwith, against the Erie Railway Co. and its directors, to show cause 
why a sum of money amounting to from seven to ten millions of dollars, 
which has been realized by some of these gentlemen, from sales of Erie 
stock, in violation of an injunction, should not be brought into court and 
paid into the hands of a receiver. The papers have, of course, not been 
considered or examined by counsel for the other side. I don’t know that 
they feel any responsibility in regard to hearing this motion this morning, 
unless they were sent to them. But Ido not propose to do so, nor do I 
propose to make any very elaborate opening regarding the extraordinary 
facts which these papers develop, unless my adversaries are prepared to 
go on. The papers which I hold in my hand set out the whole history of 
this litigation. They set out and show, between the third and the eleventh 
days of March, the issue of ten million of dollars worth of stock, in 
violation of the order made by your honor. It is now floating in the 
community, and is either in the pockets of these gentlemen, or under their 
control; although some of it may be out of the jurisdiction of the court. 

Judge Barnard. — Is there any objection to this application ? 

Mr. Field sat smilingly in his chair, which was tipped back on its rear 
legs, and looked composed in the extreme, but made no response to the 
inquiry of the judge. 

The Court.— Draw up an order appointing Geo. A. Osgood receiver 


of this fund, with security in the sum of $1,000,000, and requiring these — 


defendants to appear before a referee in regard to the matter. 
Mr. Field (rising). — The court will understand that this was ex parte. 
Mr. Clark. — We have given notice, and therefore this is not ex parte. 
Mr. Field. — There has been no notice given; there has been no ser- 
vice. This is ex parte, and now if any one will enter that order, I want 
to see him do it. 
Mr. Fullarton (excitedly and earnestly).— I dare enter that order, and 
will do it with your honor’s permission. 
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Mr. Field. — May it please the court, there have been no papers 
submitted in this case, and no affidavits presented on which this order 
js made. You have made it upon blank paper, and in complete absence 
of any regular proceeding whatever. I wish to say, however, that just so 
sure as this proceeding is being taken in this form, a day of reckoning will 
as surely come, when these parties will have to answer before some one 
for this action. 

Mr. Fullarton (in a decidedly animated tone). — Let that day come, and 
there will be a reckoning that you will have to bear, and so will every one 
of those men who have been engaged in this transaction. 

The Court. — Let it be inserted in that order that as fast as these sums 
of money obtained shall amount to half a million of dollars, they shall be 
deposited with the Union Trust Company. 


The complete surprise to opposing counsel; the utter disregard 
of form and practice; the eagerness of the judge outstripping even 
the demands of the advocate, — were not the only or even the most 
singular features of this singular proceeding. The appointment 
of Mr. Osgood to the office of receiver was, under the circum- 
stances, a most extraordinary one to be made, especially by the 
particular justice who made it. Mr. Osgood was the son in law 
of Mr. Vanderbilt. Considering that Vanderbilt was notoriously 
one party to the conflict, and considering also the charges of col- 
lusion with that party so openly and persistently made against 
Judge Barnard in his own court-room and to'his very face, the 
appointment did seem to indicate a happy disregard of good taste, 
and a total ignorance of the proprieties of his position, not at all 
unworthy of Mr. Justice Barnard’s previous reputation. 

Naturally the appointment of a receiver, especially when that 
receiver was Mr. Osgood, scarcely met the views of the Drew 
interest. Resort was, of course, at once had to the usual weapon ; 
—for, in New York, what matters an injunction more or less? 
This time Judge Clerke, a colleague of Judge Barnard, but then 
serving as a member of the Court of Appeals, was applied to, and 
he met the emergency by at once granting an injunction stay- 
ing all proceedings in the matter of the receivership until the first 
Monday in April. This process was served by Mr. Field in person 
on Judge Barnard upon the 16th, when he took his seat on the 
bench for the final settlement of details in regard to Mr. Osgood’s 
appointment. Judge Barnard seemed to consider that at last an 
injunction had been obtained which had some binding force upon 
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him and which really stayed proceedings, and he so intimated to 
the Vanderbilt counsel. Progress, therefore, was made upon this 
day only on collateral and unimportant questions. With a curious 
forgetfulness of the fact that misdemeanors such as those charged 
against him were rather matter for the consideration of a High 
Court of Impeachment than for a petty jury at criminal sessions, 
Judge Barnard effected a little cheap display of offended virtue on 
this occasion by sending down to the grand jury all the affidavits 
and papers relating to the alleged conspiracy ; apparently seeking 
to indicate thereby that he courted an investigation. The affiants 
were accordingly subpcenaed, but, upon appearing, were told that 
their testimony was not required; and the same evening the grand 
jury, more correctly instructed than his honor as to their proper 
province of duty, were discharged for the term. Matters rested 
thus until the 19th,—the Erie party encamped with their spoils 
in Jersey City; the officers of the courts, with alias and pluries 
alias attachments in their hands, pursuing contumacious directors ; 
the matter of the receivership hanging up between heaven and 
earth ; and all parties equally confused as to what might now be the 
present position of affairs. 

The Vanderbilt counsel finally cut the knot by filing a motion 
in the Schell case, which was now, through the action of Judge 
Gilbert, on the 18th of March, freed from injunctions, to have the 
matter of the appointment of a receiver settled by the court. 
Thereupon an order was granted by Judge Barnard, requiring the 
defendants to show cause why the order of Judge Clerke, staying 
the settlement of the receivership order, should not be vacated. 
Upon the appointed day the Drew counsel came into court and met 
this order with a bran new injunction from Judge Clerke. The 
venue in this new instrument was laid in the county of Steuben, 
and all the parties in all the previous suits, including of course 
George G. Barnard, were restrained from taking any further 
action in those suits, or from instituting new ones; they were 
further enjoined from entering or procuring to be entered any 
order for the appointment of a receiver of any of the property of 
the Erie Railway Company; Mr. Osgood also was enjoined from 
accepting the appointment of receiver; and, finally, the order pro- 
ceeded, “ The clerks of the Supreme Court are enjoined and re- 
strained from entering any order for the appointment of such 
receiver.” Generally, in short, the Vanderbilt faction was en- 
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joined and restrained from doing any thing in the premises, and, 
by virtue of the closing paragraph of the order, the Drew faction 
was left pretty much at liberty to do any thing. In spite of this 
injunction, Mr. Clark opened the case on the part of the Vanderbilt 
party and read affidavits of Messrs. Schell and Vanderbilt, and of 
Judge Barnard himself, in denial of the facts alleged in the previous 
affidavits of the Drew party. In the affidavit of Judge Barnard all 
allegations of collusion in stock operations, or of any interest in 
the stock of the Erie road, or of any acquaintance with stock-job- 
bers, — except Mr. George A. Osgood, “a gentleman whose rela- 
tions with this deponent are exclusively of a social character,” — 
were explicitly denied, both in scope and detail. After a very long 
oration in praise of Judge Barnard, — during the delivery of which 
that gentleman wept freely and evinced every symptom of the 
deepest emotion,— Mr. Clark closed some severe comments on 
the injunction just served, with these words : — 


«Jt is in your honor’s power to strike down this order; and we claim that 
your honor shall protect us, and we ask that you protect your own juris- 
diction and dignity.” 

To this Judge Barnard replied, “ You will draw up an order returnable 
forthwith, and serve it upon Mr. Eaton as counsel, to show cause why the 
order granted by Justice Clerke should not be dissolved.” 

Mr. Fullarton. —1 suggest that your honor treat the order as a nullity. 
They have made your honor a party in the action, and tied your hands. 
There will then be no difficulty in the case. 

Judge Barnard. —I issue this order because the judges associated with 
me said I ought to disregard it, or grant an order to show cause forthwith 
why it should not be vacated. 

Mr. Field asked to have the affidavit of service of the papers in the re- 
ceivership matter read. 


When this had been done, Mr. Field proceeded thus : — 


“T have to say that these papers came into our hands about twenty minutes 
past ten o’clock this morning for the first time. We came here for the pur- 
pose of acquainting you with the injunction granted by Judge Clerke, and 
give that as a reason why any motion should not be made, and none enter- 
tained.” 


Mr. Field read an affidavit of service of the order in the new 
suit, and proceeded at some length to argue that the order of Judge 
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Clerke was issued in the ordinary exercise of the jurisdiction of q 
Court of Equity to restrain a multiplicity of suits : — 


“Tn short, every person is made a party, who has, or claims to have, an 
interest in respect to these different subjects. It was, as I believe, a proper 
and respectful, not to say entirely legal, proceeding, in which an injunction 
has been granted; an injunction which is not in any respect extraordinary, 
unless the gentlemen choose to say that the fact that a judge of the Supreme 
Court is a defendant makes it extraordinary; and I have yet to learn that 
a judge of the Supreme Court cannot be sued. They have been; they are 
parties like anybody else, — whether truthfully or wrongfully made parties 
depends upon the ultimate decision. An injunction granted to stay other 
suits is not unusual. In one suit four hundred and fifty-five defendants 
were prohibited from suing. A receiver when appointed cannot be sued 
by anybody. The right to sue is not so much a right as the gentleman 
supposes. Now, having said this, our duty is done. We do not propose to 
take part in any discussion aljout the merits of either action. We have 
come into court to apprise the’ gentlemen of the injunction granted by Judge 
Clerke ; and whoever proceeds against it violates the law ; and, in a court of 
law, one would suppose that was enough.” 

Judge Barnard.—So far as the order of Judge Clerke is concerned, 
staying my proceedings, I have been informed by a majority of my associ- 
ates that it is void, that I ought to disregard it. I did not disregard the 
first, but this I have deemed it my duty to disregard, one judge having no 
authority whatever to tie up by a stay of proceedings the judicial act of a 
co-ordinate judge acting within his judicial powers. This stay of proceed- 
ings will be dissolved, and the order will be proceeded with, appointing 
George A. Osgood receiver. 


The order was then ‘settled, and the day’s proceedings closed 
with the following little passage at arms : — 


Mr. Field. — We have an appeal from that order, and upon that I ask 
to have a stay of proceedings until the appeal can be heard. 
Mr. Field then read an affidavit by Mr. Eaton, stating that he was counsel 


for the Erie Railway Company; that any action on the order appointing a - 


receiver would be a source of great injury to the interests of the company 
and its stockholders; that himself and associate counsel were of the 
opinion that the order was illegally granted, and that the company had 
taken an appeal from the order. 

Judge Barnard.— Your defendants’ have been guilty of contempt of 
court, and resorted to practices which appear to the.presiding justice not to 


be justified by the proceedings in the case, and he therefore denies the 
motion. 
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Mr. Field. — All right, sir; we will see whether some other justice will 
not grant a stay, then. 

Judge Barnard. — Then I will see if it may not be vacated. 

Mr. Field. — Very well. 

The court then adjourned. 


Before proceeding, however, to demand the threatened stay from 
“some other justice,’ Mr. Field made free use of the weapons 
already in his hands, and, within ten minutes after the order 
for the receivership had been settled, the county clerk, the 
Circuit Court clerk, the clerk at Chambers, as well as all their 
subordinates, had been served with copies of Judge Clerke’s in- 
junction, forbidding them to enter the order in their offices. So 
the war raged. Judge Barnard had issued his order in defiance 
of Judge Clerke, sitting, as it were, in a lit de justice ; but now who 
was to record the order, and who was to certify it, and who was to 
act under it? These, indeed, were momentous questions, and yet 
not insoluble ; for, late in the night, an adventurous clerk of the 
Supreme Court was found, to whom the inducements held out 
seemed sufficient, and Mr. Osgood, as yet unenjoined, became the 
duly appointed receiver. As all the property which Mr. Osgood 
was authorized to receive was safe in New Jersey, beyond the 
jurisdiction of the court ; and as all the parties to this legal satur- 
nalia had long since ceased to pay any attention to injunctions 
whatsoever, it is still a difficult matter to décide why Mr. Osgood 
was ever appointed, or why, being appointed, he objected to being 
enjoined. The only practical effect of either order or injunction 
seems to have been, so far as reported, that Mr. Osgood strove for 
five days to avoid the inevitable service, and thereby, from his fear 
of satellites of the law in disguise, seriously inconvenienced his 
milkman and baker in their access to his kitchen. 

The order of appointment of the receiver was settled on the 19th ; 
and, of course, an appeal to the General Sessions was taken. Nine 
whole days now passed before a new enjoiner made his appear- 
ance, but those nine days were not idle ones; they were indus- 
triously employed both by court and counsel in the hunting down 
and examining contumacious directors; and here the proceedings 
entered into a new phase, and found, indeed, below the lowest deep 
a lower still. Hitherto the struggle had meant something so far as 
the parties to the litigation had been concerned; from this point, 
however, it ceased to affect them at all, and became simply a dis- 
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graceful free fight of bench and bar. The real struggle, it is true, 
had never been in the courts; but, though the processes of law 
had only been used by unscrupulous men, those men had at least 
been concerned in the strife. In fact, the saddest feature of the 
whole sickening farce was to observe how the judiciary of a great 
State allowed itself and its process to be made use of; justice to 
be perverted, and the law to be brought into contempt. A counsel, 
prominent throughout these proceedings, in giving recently his 
final conclusion drawn from them, remarked, that the moral 
of the whole thing was, that, in New York, if a man was driven 
to the wall, and utterly unable to fulfil his contracts or pay 
his debts, — deserted alike by God and man, —then he should go 
to the courts, and take out an injunction against fate and his cred- 
itors. In this case the great bull and the great bear of Wall Street 
had closed in fierce conflict; neither cared for the courts or for 
law or for justice; both wanted weapons and both wanted time, 
and, with these, a perversion of law might supply them. They 
wanted to prostitute the powers of the judiciary to their private 
ends, and the judiciary afforded them every facility for so doing. 
Thus it was that all this litigation was a sickening farce. “ All 
those injunctions, attachments, precepts, and affidavits, which 
hurtled through the air, and served as texts for innumerable and 
ill-considered editorials, were employed by both parties, not because 
a great wrong had been committed, but simply as legitimate instru- 
ments for attaining a definite result. The suit of Work v. Drew, 
and als. regarding the issue of stock in the 1866 order, had been 
overhanging the latter for months, and could have been compro- 
mised at any time if the defendant had chosen to accept the prof- 
fered terms. The injunction restraining the directors from the 
ten million issue came from Mr. Vanderbilt, not because he be- 
lieved the act was criminal or illegal, but in order to gain time for 
freeing himself from his terrible entanglement.” 


Injunctions, however, being, as it were, now “ played out,” bench’ 


and bar proceeded to devote themselves with great gusto to the 
scandal of the case. The contumacious directors were brought 
into court, and many edifying disclosures took place, interspersed 
with choice exhibitions of judicial courtesy and professional ameni- 
ties. Some of these were worthy of congressional prominence: 
a few of them should not be lost. As the various witnesses in the 
contempt cases appeared in the proceedings before Judge Barnard, 
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the court and counsel went at great length into all the details con- 
nected with the issue of the unauthorized bonds. Judge Barnard, 
finding that these examinations occupied more time than he could 
well afford, soon determined to send the cases to a referee for the 
purpose of having the evidence taken. Accordingly, on the 23d, 
he appointed Mr. John B. Haskin as referee ; a gentleman some- 
what known formerly as a member of Congress during the Buchanan 
administration, and one whose name has since been connected not 
with all that is purest and best even in New York City politics. 
This appointment was indeed thoroughly in keeping with all the 
other proceedings in these cases, and, when announced in court, 
led to a little colloquy to which subsequent events lent a peculiar 
significance. 


Mr. James T. Brady, one of the Drew counsel, stated that, if the court 
pleased, he would prefer to have some other person appointed as referee 
than Mr. Haskin. It was not quite certain what range the examination 
might take, and while he was on very good terms personally with Mr. 
Haskin, he would prefer to have the matter sent to Mr. Leonard. In 
this case there had been charges of interestedness in the litigation made 
against a party with whom Mr. Haskin was on terms of very close friend- 
ship, and it seemed more proper to him that it should be referred to some 
one else. 

Judge Barnard said that the referee had no discretionary power what- 
ever in such a case, and would merely take such testimony as was offered 
to him, and report to the court. 

Mr. Brady. — Well, sir, he is objectionable to us; but if the other side 
insists upon it, I suppose they have some reason for it. . . . 

Judge Barnard said that in regard to the referee named, the court had 
known him intimately for many years, and had the fullest confidence 
in him. 

Through the action of Judge Barnard, therefore, and notwith- 
standing the fact that the opposing counsel stated in court that 
they had no desire to insist on the appointment of Mr. Haskin, 
that gentleman became referee, and proceeded to take evidence. 
This, however, did not also prevent his figuring on the stand as a 
witness ; for, on the 8th of April, when the interrogatories and an- 
swers in the Jay Gould case were read before Judge Barnard, Mr. 
Clark proceeded to call witnesses, and among those called was 
John B. Haskin. His examination was unique in every way, and 
should not be lost to history. During it, be it always remembered, 
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Mr. Justice Barnard was presiding on the bench, and the Messrs, 
Field sat at the counsels’ table. The evidence, as reported in the 
daily papers, was as follows : — 


John B. Haskin was called as the next witness for the people, and ex. 
amined by Mr. Clark, and testified that he was an attorney at law, and had 
practised about twenty-six years. 

Question by Mr. Clark.— Were you ever employed by Mr. Dudley 
Field, professionally, prior to the 1st of March, or since ? 

A, —I was applied to by Mr. Dudley Field, the attorney for Mr. Gould, 
on the 5th or 6th of March last, to accept a retainer in this Erie Railroad 
controversy, which I declined. I had never previous to that time been em- 
ployed or requested to act as counsel by Mr. Field. 

Mr. Brady, “on his own responsibility,” objected to this line of examin- 
ation; but after some diggussion it was admitted, and the witness con- 
tinued : — 

“Mr. Dudley Field, on the morning of the 5th or 6th of March, called at 
my office, and desired to retain me as counsel in this Erie controversy. I 
asked him on which side, and he said, “the Drew side.” I asked him 
before whom, and he said, before Judge Barnard. I replied that my inti- 
macy had been very great with Judge Barnard, and that I supposed he 
thought my influence as associate in this case would assist his side of the 
litigation.” 

. Q.— What further was said ? 

A,— He said that he desired me to accept a retainer in the case, and 
said that if I would do so, it might be the means of avoiding serious trouble 
which would take place in the legislature, as I was Judge Barnard’s friend, 
and if I would get that injunction modified I might, as his friend, prevent 
the terrible consequences which would result in this fight which was to take 
place, as Judge Barnard would be impeached; I then left him, and went 
into another office. In a short time Dudley Field came back, and handed 
me this book [producing a book], with his written modification of the in- 


junction, as I believe, in his own handwriting, saying, “ If you will get that, 


signed by Judge Barnard, I will give you five thousand dollars; if that sum 


is not sufficient I will make it more.” I declined the offer; and having occasion: 


to go to the City Hall to see Judge Barnard, I went, and met him at the 
Astor House, where he had gone with some friends, ——John R. Hackett, 
Mr. Thomson, one of the directors of the Erie Railroad Company, and some 
others whom I do not recollect. I told him incidentally of this application 
to me, and he said, “ Dudley Field must be a dirty fellow, to apply to you 
for this modification in this way, for he applied to me in court this morning 
for this same modification, and I refused to grant it.” 

Q.— Did you see Dudley Field again ? 
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A.—I did not see him again. 

Q. — Did you accept the retainer ? 

A.—I did not accept the retainer or undertake the service. 

Mr. Brady then arose to cross-examine Mr. Haskin. He said he was not 
responsible for what was to follow. The other side had invited it, and the 
consequences must be with them. When he went into the case he knew 
something of the fierce onslaught that was to be made. 

Q.— Mr. Haskin, you have stated that you have been intimate with 
Judge Barnard for a long time; are there any other gentlemen with whom 
you have been intimate ? 

A. — Yes, several. 

Q. — Name them. 

A.— Mr. Hackett and others. 

Q.— Have you not been intimate also with James H. Coleman and 
Judge Jones, of the Superior Court ? * 

A, — Yes. 

Q. — George A. Osgood is another, is he not? 

A.— Where do you mean? 

Mr. Brady. —1 will name some places. Your office, corner of Pine 
Street and Broadway, and a lunch room in John Street. 

A, — You mean the “Commercial Lunch,” I suppose, where you and I 
have met, and where I have taken a few drinks with you. 

Q.— Where I have drank with you, do you say ? 

A.— Well, I don’t know; you told me so yourself, and I am telling you 
what you said on the subject. 

Q.— Do you say so now? 

A.—I have answered you all I mean to. 

Mr. Brady (very emphatically).— Very good, Mr. Haskin: I accept this 
as a personal contest with you, and shall follow it up as such. 

Mr. Haskin (excitedly, and laying hold of his cane).— Well, sir, any 
contest you see fit to have with me you can have, here or elsewhere, and 
any way you want it. 

Mr. Brady (sotto voce).— Oh, well, that is low. Mr. Haskin, do you 
intend to answer my questions ? 

A.— Well, I am not certain that you have drank there with me, but 
you have told me so. 

Q.— About how often? 

A.— About as often as you have put impertinent questions to me. 

Mr. Brady asked if the court would permit such language in court. 

Mr. Haskin said witnesses have some rights in a court of justice, even if 
they are on the stand. 

Mr. Brady.— Does your honor consider that you are sitting judicially 
now ? 

VOL, III. 5 
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The judge answered that such was the case. 
Mr. Brady. — Is it your honor’s practice to allow a witness to interrogate 
counsel in this manner ? 

Judge Barnard. — I have directed the witness to answer your questions, 
Q.— Well, Mr. Haskin, have you ever in your life been applied to by 
anybody, to use your influence, personally or professionally, with Judge 
Barnard, to accomplish any result whatever ? 

A. — Yes, sir; I think I have. 

Q. — Personally ? 


A, — Yes. 
Q. — Professionally ? 
A, — Yes. 


Q. — To influence his action as a judge ? 

A. — Well, no; not that. 2 

Q. — What, then ? 

A,— Well, in cases where there were great interests at stake, to point 
out to him certain objects that were entitled to consideration. 

Q. — Did you ever agree or undertake to influence his action as a judge? 

A,—1I might have done so on the side of right. What do you mean, 
sir? 

Mr. Brady. — Oh, well, you will understand what I mean, sir. Have 
you never in all your life used your influence with Judge Barnard to induce 
him to make a decision in favor of some person in litigation whose cause you 
espoused ? 

A,—I don’t recollect any case of that kind. 

Q.— Will you swear that you have never done so? 

A, —1 won't swear I didn’t, because I might have done it in some case 
in the number of years I have been acquainted with him. 

Q.— Did you ever receive any kind of reward, directly or indirectly, for 
using any species of influence, or promising to use any species of influence, 
with Judge Barnard, or control or direct his action in any respect what- 
ever? 

A,—I have never received any thing ; no, sir, except my legitimate fees 
which I have received in references and so forth. 

Q.— Well, you said the other day that all those cases of references 
Judge Barnard sent you. 

A, — And I say so now. 

Q.— Was there any agreement ever made that he should send certain 
cases to you as referee? 

A.— He may have said before the order was settled in some cases that 
he was going to send them to me. 

Counsel here went into a long cross-examination about the references 
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which had been sent to him by Judge Barnard. He then asked him about 
his connection with the Christy will case. 

Witness said he was general counsel in that. 

Q. — How did you earn your fee? 

Witness. —I will not answer; it is none of your business; it is im- 
pertinent. 

Mr. Clark interposed, and said it was irrelevant. 

Mr. Brady. — 1 want to show that Mr. Haskin received a fee for his in- 
fluence with the judge to gain a decision at the General Term. 

Mr. Haskin said there was a suit pending about the matter. 

Mr. Brady repeated that when he went into the case he knew the hos- 
tility with which he would be met. He was prepared for it. He had 
known some of the men a great many years, and he had hitherto kept still. 
He would repeat the question about the Christy will case. 

Witness. —I refuse to answer; it is none of your business. 

Witness further on gave some testimony as to what he said to Judge 
Barnard about the Merchants’ Express Company case before that judge 
last summer; he (witness) was not a counsel in it, but when on a fishing 
excursion last summer he was talking with the court about the law of the 
case. He told the judge there were some cases in which a judge could not 
afford to do a favor for a friend; I knew you were in the case, Mr. Brady; 
I told Judge Barnard that the newspapers were all down on the express 
monopoly. 

Mr. Brady.— Did you tell Judge Barnard in what cases a judge could 
afford to do a favor for a friend? You say you told him there were some in 
which a judge could not do a favor. 

A.—I did not say there were any. 

Q.— Did you hear of any judge (not Judge Barnard) getting $50,000 
in a case ? 

A.— No. 

Q. — How much money have you made by references since Judge Bar- 
nard has been on the bench ? 

A,— None of your business. 

Mr. Brady. — What does the court say about it? 

Judge Barnard said he did not see the relevancy of that testimony. 

Mr. Brady. — Have you kept an accurate account of the moneys received 
by you from references since Judge Barnard has been on the bench ? 

Mr. Haskin. — None of your business. I have some rights here, although 
Iam a witness. I will not answer such impertinence. 

Mr. Brady. — What does the court say ? 

The court thought it was proper, but the witness refused to answer. 

Mr. Brady said he would then move that Mr. Haskin be committed until 
he would answer for contempt of court. 
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Mr. Clark here interposed to protect the witness, and a long argument 
ensued. 

This course of examination was pursued for some time longer in regard 
to references, the amount of money witness had received, &e. At dusk 
last evening, the proceedings were adjourned until 3 p.m. to-day. During 
Mr. Haskin’s testimony, he stated that Mr. Field said he felt friendly to 
Judge Barnard, and would take no part in the attack upon him ; but, unless 
he would modify the injunction, there would be a desperate attempt to 


impeach the judge at Albany. They meant to move heaven and earth 
to do it. 


The succeeding day, as the reporters expressed it, “a grand time 
generally was expected ;” and, long before three o’clock, the court- 
room was crowded to repletion; so crowded, in fact, that the first 
business brought before the court was in the form of a request by 


Mr. Clark, that the court would direct one of its officers to bring 
him a chair :— 


Judge Barnard replied that he did not think Mr. Clark would require a 
chair, as, on consultation with some gentlemen whom he had a right to con- 
sult, he (Judge Barnard) had determined, that, instead of this examination 
taking place before him as an officer of the court, the parties should make 
affidavits before some suitable person as referee ; and that, upon their being 
brought into court, such portions of the testimony as were relevant to the 


contempt case of Jay Gould would be considered, and those not relevant 
would be disregarded and thrown aside. 


Mr. Pierrepont wished to know what disposition would be made of the . 


testimony already taken. 

The Court.— The testimony that was taken of “Judge” Haskin yester- 
day was, to use the language of a gentleman I have just left, outrageous 
and scandalous, and should be stricken out as a mark of respect for 
the court. 

Mr. Pierrepont inquired whether the whole of it was to be stricken out. 

Judge Barnard. — Yes, the whole of it. 


Mr. Clark thought they were entitled to such portions of the testimony 
as were relevant. 


Mr. Pierrepont asked what was to be done with the testimony already 
taken; was it to be wasted? 

Judge Barnard. —It will be stricken out, not wasted. 

Mr. Pierrepont wished to know whether the court declined to let them 
go on with the examination of Mr. Dudley Field. 
Judge Barnard. — Yes, sir: I do. 
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Mr. Pierrepont said that on the examination of Mr. Haskin, yesterday, 
that gentleman had testified to circumstances connected with a conversation 

between himself and Mr. Dudley Field; and he thought it would be only 

proper that Mr. Field should have the same opportunity of making his 

public statement of that affair as had been given to Mr. Haskin, and they 

were entitled to that as a matter of right and justice. 

Mr. Clark regretted that Mr. Field was not to be allowed to go on the 
witness-stand, as he desired as earnestly as Mr. Pierrepont did to have the 
opportunity of examining Mr. Field. 

Mr. Pierrepont said that was what he wanted. 

Judge Barnard stated that that was what he did not want. He had 
already been busily engaged during the day in the other court-room, and 
did not intend to sit here to gratify impertinent curiosity. . . . In 
regard to the examination of Mr. Field, he (Mr. Field) could make his 
affidavit ex parte, and would have the same publicity given to his testi- 
mony as had been given to that taken yesterday. 

Mr. Brady said he appeared this afternoon exclusively to attend to the 
examination of Mr. Field. Of course he had had no notice on his side of 
the case that there had been any conference between his honor and other 
eminent gentlemen as to what course should be taken. He had come to 
take charge of Mr. Field’s case, and as regards whatever had happened, he 
took the whole responsibility of it. It belonged to him exclusively, — every 
question, every suggestion, — as it would also belong to him hereafter. He 
simply asked now that Mr. Field have the opportunity to be heard in the 
matter publicly, as the other witnesses had been. 

Mr. Clark, in reply, said that he would give Mr. Brady a promise that, 
if he lived, lie (Mr. Brady) should have the opportunity of examining Mr. 
Field before a referee, if they could agree upon a gentleman who should be 
acceptable. 


Judge Barnard, in reply to Mr. Field, who asked for the appointment 
of a referee, said that he had made the only order in the case he would 
make to-day, and that the matter would now stand adjourned until Thurs- 
day next, at three o'clock, p.s. 


Whether Judge Pierrepont and Mr. Clark were ever gratified in 
their desire to get Mr. Field on the witness-stand,does not appear ; 
but if Mr. Field ever made an ex parte affidavit on the subject, as 
suggested by Judge Barnard, it may safely be stated that the 
same publicity was not given to it as was given to the evidence of 
“Judge” Haskin. Yet such an affidavit would be curious, could 
it be obtained; for we might then know what other and further 
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negotiations, if any, took place on this occasion. It would be 
curious also to learn how far the leading members of the New York 
bar may affect to consider the action of the judicial mind as q 
merchantable commodity. After Mr. Haskin’s specific denial, there 
can, of course, be no truth in the idle rumor which at one time 
circulated, that he had agreed to obtain the modification in ques- 
tion for fifty thousand dollars, but afterwards withdrew from that 
agreement because the hand of Mr. Field was too evident in the 
transaction. And yet, in spite of his explanations, a mystery 
hangs over both Mr. Haskin’s relations, to this case in particular 
and to Judge Barnard in general. For instance, he seems on this 
occasion to have met his friend, the judge, at a tavern one morning; 
and “ incidentally,” he tells us, in a sort of “ by-the-way” manner, 
he mentions to him an attempt to suborn him as a magistrate, and 
to buy law (for the name of justice should not be profaned) which 
had just been made, and he himself the medium. His honor 
thereupon expresses the opinion that the would-be-purchaser is 
“a dirty fellow,” not, so far as can be seen, for making the at- 
tempt at all, but apparently for the cool and business-like manner 
in which he proceeded about it. It is all very curious ;— almost 
suggestive. 

Little more of special interest took place before the 20th of the 
month. By that time Judge Barnard seems to have made up his 
mind that he either would or must go through with the whole 
thing. The examinations, meanwhile, had proceeded before the 
referee, eliciting all sorts of information on all possible subjects, 
until the 16th, when Judge Barnard ordered the proceedings in 
the Schell contempt case to go on in his presence. On the 20th, 
the case came up; and he took his seat by the side of Mr. Haskin. 
He requested Mr. Ira Schaffer to appear as amicus curie, and, as 
such, to see to it that the dignity of the court suffered no detri- 
ment; and, having done this, he proceeded, in accordance with 
his previously expressed determination, to take a vigorous part in 
the pending examinations. The principal witness on this occasion 
was Mr. Belden, the plaintiff in the suit commenced before Judge 
Gilbert. His examination was now chiefly curious for that, by 
declining to answer questions, tending, as he asserted, to crimi- 
nate himself, he caused six several commitments of thirty days 
each to the county jail of the county of New York to be issued 
against him. He was, however, allowed to go home on his parole 
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that evening; and the commitments were next heard of on the 
morning of the 22d. Upon that day, after Judge Barnard had 
taken his seat on the bench, he was observed to be engaged in 
writing on a number of papers before him :— 


Mr. Field rose, and asked if Judge Barnard was signing orders of com- 
mitment in these cases. 

Judge Barnard replied, — Yes, sir. 

Mr. Field. — Will you allow me to see them before they are signed? 

Judge Barnard. — No, sir. 

Mr. Field. — Then, sir, I demand the right to see them, and “except” 
to your refusal to allow me to see them. 


Nothing, however, came of it, as was usual in these cases; for, 
upon examining the commitments after they were signed, Mr. 
Field concluded that Mr. Belden might safely answer the ques- 
tions, as the court adjudged therein that he was not bound by the 
injunctions referred to in them. Consequently, Mr. Belden re- 
sumed the stand, and the commitments were discharged. 

The proceedings, however, though long, never grew dull. When 
no scandal was thrown at the court, or when the presiding justice 
was doing nothing in very flagrant violation of decency or law, 
then, at such odd moments, the counsel were always ready with 
some playful little amenity, some gentle allegation of subornation, 
of perjury or the like, to lend life to the proceedings. Mr. Field 
and Mr. Clark in particular seemed never weary of the conflict of 
words. Thus, upon the 20th, after Mr. Belden’s second commit- 
ment, the examination turned upon a certain indorsement, and 
Mr. Clark, asked if it was made by the witness. This question 
Mr. Field objected to, as being a repetition of the previous ques- 
tion. Upon which the following playful dialogue took place : — 


Mr. Clark. —1 will ask the counsel, when he states an objection, to rise 
and act like a gentleman. 

Mr, Field. —1 submit this is no fit spectacle for a court of justice. I 
objected in a mild tone of voice that the question was irrelevant and might 
tend to criminate, and that it had already been answered. 

Mr. Clark. — He said it was an idle question. He did not state these 
objections. Counsel, when they make an objection in court, should rise and 
state those objections fully. 

Mr. Field. —It is certainly matter of felicitation that we are to be 
taught decorum and dignity by so true a master. 
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Upon the next day, again a question arose in regard to the 
production in court of his books by a certain witness, when the 
following took place : — 


Judge Barnard. — I direct Mr. Heath to go to his office, and return with 
his books at two o’clock. 

Mr. Pierrepont objected to the witness being compelled to bring volumi- 
nous books, which are in daily use, and whose absence would seriously 


interrupt business, claiming that memoranda taken from the books would 
be competent and sufficient evidence. 


Mr. Fullarton insisted on the books being brought. 

Mr. Field asked by what authority Mr. Heath was required to bring his 
books, he not having been summoned to produce papers. If Mr. Heath 
would take his advice, he would do no such thing. 

Mr. Heath having in the mean time left the court-room, Mr. Fullarton 
suggested that if Mr. Field wished to volunteer such mischievous advice, 
he might follow him, and would probably overtake him before he got to 
Wall Street, if his speed was good enough. 

Mr. Field called attention to the impropriety of Mr. Fullarton’s re- 


marks, and Mr. Fullarton replied that he hoped to see a reform in Mr. 
Field in matters of courtesy. 


Upon the succeeding day another little passage broke the mo- 
notony of the occasion, which, likewise, will bear repetition. At 
an interview at Mr. Drew’s house, the evening before the ten 
million of bonds were issued, a certain Mr. Greene, the wit- 
ness on the stand, had declined to sign an affidavit produced 
for him by Mr. D. Field, on the ground that it contained state- 
ments of which he knew nothing. This affidavit, and the course 


of the witness in declining to sign it, was the matter under exam- 
ination : — 


By Mr. Clark. — Was any thing said as to whom they would get to 
make that oath after you refused ? 


A, —I think not, sir. 

Q.— Were you informed before the affidavit was produced, that you 
would be expected to make an oath? 

A,—I alluded to that myself. 

Q.— Was any thing said about the affidavit being required to be used 
before any court, to obtain a modification of an injunction ? 

A, —I don’t think there was. 


Q.— Do you know, from any thing that was communicated to you at 
that time, who made that affidavit afterwards ? 
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A.—I don’t understand the question; I understand you to ask if any 
thing was said there by which I knew who did make that affidavit. 

The Court.—I don’t exactly understand your question myself, Mr. 
Clark. P 

Mr. Field. —1 don’t think any one else does either. [Laughter.] 

Mr. Clark then went on to state, at great length, that they (he and his 
associates) thought an attempt was made to suborn this witness, and that 
the affidavit which he declined to make was made by another party. This 
witness, they believed, could put them on the lead of the party by whom 
the false oath was made which witness had the honor to decline to make. 
That affidavit had been used to deceive Judge Gilbert when he granted the 
injunction in the Belden suit, and material facts were suppressed from him. 
Whether that affidavit was presented to that judge to obtain that injunc- 
tion, was an important fact in this case, and they believed witness knew 
something on the subject. 

Mr. Field rose, and said that such a harangue as that which had just 
been made, and which overstepped all bounds of moderation, was as re- 
markable as it was derogatory to him who made it. 

Mr. Clark (rising excitedly).—I call the gentleman to order, sir. I 
object to personalities, and ask your honor to interfere to prevent them. 
They are not relevant to this case. 

Mr, Field (very excitedly).— Counsel has said, sir—has dared to 
say — that there was an attempt made to suborn this witness at that inter- 
view. Would he dare to say that anywhere else than under your protec- 
tion ? 

Judge Barnard (interrupting). — What do you mean by that ? 

Mr. Field (continuing). —I mean to say in this court, or in the pres- 
ence of a court. He would not dare to say that outside. ‘Phere was not 
a single thing done at that interview that could touch the honor of any 
human being,.and so far as this is an attempt to impute any thing dishonor- 
able to my son, who now sits beside me, he is as much superior to him who 
attempts it, in education, culture, integrity, character, and experience, as 
one man can be above another. 

Judge Barnard, after some further remarks by Mr. Field, said that this 
discussion was unnecessary, and that he would have taken charge of Mr. 
Field’s interests, perhaps more effectually than Mr. Field was doing, if there 
had been less hastiness. 

Mr. Field, bowing, said very likely he was not as competent to protect 
the character of his own son as ably as his honor would have done. But 
he asked his honor to reflect as to what he would do if he were similarly 
placed to himself. He believed it to be his duty to do as he had done, and 
would not be silent unless commanded to sit still. Of course, if he was 
commanded to do so, he would obey. 
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One more specimen of this species of the facetia of the cage 
will suffice. Some point of evidence had been under discussion ; 
and, as usual, the debate had been a prolonged one. Mr. Field 
and Mr. Clark finally closed it as follows : — 


be permitted to make a harangue on every point raised. He would like 


to know whether there was any method of stopping an unbridled tongue, ' 


[ Laughter. ] 

Mr. Clark thought if there was any way of doing so, he would like to 
apply the bridle. If his honor had rebuked the impertinent remark by the 
gentleman on the other side, the “harangue,” as he termed it, would not 
have taken place. [ Laughter. ] 

Mr, Field. — Now, sir, I rise again; for I mean just as often as the 
counsel rises to repel him. It is my right to close the discussion when I 
object, and I shall avail myself of my privilege. What right has he to 
rise every time an objection is made, and go into an offensive and imperti- 
nent discussion of the question? Now when I sit down again, I suppose he 
will be up again to talk [laughter]; and I shall rise again if he does, and 
so I give him notice. 


Mr. Clark, have said all I wanted to say. [Laughter.] 


A single other extract from the reported proceedings of the 
court must close this part of the history. On the 1st of May 
the contempt cases were again before the court, and Mr. Belden 
was once more upon the stand. His affidavit in the case of Belden 
v. Vanderbat, before Judge Gilbert, was the matter under exam- 
ination. Mr. Ira Schaffer’s hands, it would seem, must have been 
full that day, if it devolved upon him to defend the dignity of the 
court against the court itself. Upon this subject, and his course 
in the matter, Judge Gilbert had already been examined and cross- 
examined on the witness-stand; and, upon that occasion, Judge 
Barnard had announced from the bench, that, “in this wide city 
of a million or a million and a half of inhabitants, where a man 
can be hired for five dollars to swear any man’s life away, there 
is not one so base as to come upon this stand and swear that I had 
any thing to do with any conspiracy.” 

And now the ist of May was come as a field day upon this 
subject, and the final one in so far as this paper is concerned. 
The more interesting part of its proceedings was reported as 
follows — 


Mr. Field said he did not know whether counsel on the other side was to - 
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Question by Mr. Clark.— What, was your object in bringing that suit, 
and obtaining the injunction ? 

Answer by Mr. Belden. —In order to answer that, I will have to read 
the whole of the complaint: it is there fully set forth and sworn to... . 
One object of the suit was, that these bonds might be converted into stock ; 
the paragraph in the complaint referring to consultations held between 
Vanderbilt, Banker, Barnard, Worth and others, was on information and 
belief. 

Q.— Where were those consultations held ? 

A.—I was informed that they were held in a number of places. 

Q.— Can you state the name of the person who gave you the infor- 
mation ? 

A.—I can, but I do not desire to give the names; I have a personal 
interest in the matter. 

Judge Barnard. — You have as much interest as I have, Mr. Belden. I 
haven’t [addressing counsel] ruled the question out, simply because I want 
to know whether I am fit to sit on the bench or not; if I have been 
engaged in a conspiracy, I am unfit to sit here. 

Mr. Field said the question would open new evidence that had already 
been ruled out. . 

Judge Barnard. — It was ruled out because I intend to have this “ North 
American Review” [holding up the book] put in evidence, which contains 
an article about me, written by a clerk in your office. I intend to have 
this whole matter ferreted out. 

Witness. —I don’t think any one person told me all that is contained in 
that paragraph of the complaint; I cannot particularize any one person 
among those who told me at different times that those gentlemen had met 
at the Manhattan Club to have a consultation: I had the information from 
various persons; part of it I got from the newspapers; part of it I re- 
ceived from what actually took place before the courts. 

Cross-eramined by Mr. Field. — This suit of mine was brought in per- 
fect good faith; there was no collusion about it; I believe the complaint to 
be true. 

Q.— You have stated that you heard the substance of the tenth section 
of your complaint in general conversation; now please state what that 
general conversation was. 

Objected to and excluded. 

Q.— Who were the persons who were present at these general conver- 
sations ? 

Objected to and excluded by Judge Barnard, who remarked that it 
“might bring up all Wall Street.” 

Judge Barnard. — What was your object in bringing this suit ? 

A, — It was in part to enable the Erie Railway to make its broad gauge 
through to Chicago. 
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Judge Barnard. — Any other object ?, 
A,—I think that will comprise every thing. 

Judge Barnard. — Was it not stated to you, in a law office below Cham. 
bers Street, that you must prevent, at all hazards, Judge Barnard from 
hearing this case; and, second, to get a mandatory injunction from some 
other judge ? 

A, —It was not our idea to get an injunction; I believe that was a 
suggestion entirely of Judge Gilbert; as to that part of the question re 
lating to yourself hearing the case, I think it very probable that it was so, 

Judge Barnard. — Do you know whether James Fiske, Jr., and William 
H. Marston went in a carriage to John J. Crane’s house and offered him 
$50,000 to vacate this injunction, and did you hear from a director of the 
Erie Railroad that the Executive Committee had allowed that sum to be 
paid ? 

A, — No one of the directors told me this; but I think I heard some. 
thing of the kind. I can’t tell from whom I heard it; there were numerous 
reports flying about at the time. 

Judge Barnard. — Do you know how Mr. Jencks came to be employed 
in the case ? 

A, — He was employed by Mr. Sherman. 

Judge Barnard. — How much was he paid, and by whom ? 

A, — I think he was paid $2,500. 

Judge Barnard. — Was not he paid $5,000 ? 

A, —I think not, sir. 

Judge Barnard.— When you were at the Metropolitan Hotel, was it 
not stated by one of the counsel that it was a shame to pat Judge Barnard 
in as a defendant, as he knew nothing about it; and did not Dudley Field 
say that, by putting him in, he could frighten him, and overawe or use 
the balance of the judges ? 

A,—I don’t recollect any thing of the kind being said; I think Judge 
Porter objected to making Judge Barnard a defendant; I don’t think 
anybody told me to put him in, as it would overawe the balance of the 
bench. 

Question by Mr. Clark.— When was it that Judge Porter objected to 
making Judge Barnard a party ? 

A, —I don’t recollect when, but I think he made that objection at some 
time. 

By Mr. Field. — Did Judge Porter ever say that he did not think it best 
to make Judge Barnard a party ? 

A, —I think he said at some time that it was unwise to make Judge 
Barnard a defendant; don’t know whether it was before or since the in- 
junction of Judge Gilbert was granted. 

Judge Barnard. — Did you say to young Mr. Field that you couldn't 
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carry this thing through without the aid of Judge Barnard, and did he tell 
you that he had in his pocket a paper that would hold him ? 

A.—I don’t recollect any thing of that kind. 

Mr. Clark proposed to read from an article in the “ North American 
Review ;” but was ruled out of order. 

Judge Barnard. — Day before yesterday did David Dudley Field, or 
Mr. Field, Jr., bring to your office an affidavit containing great abuse of 
myself, and did you refuse to swear to it ? 

A. — Here is the affidavit [producing it from his pocket]. 

Judge Barnard. — You refused to swear to it: did you? 

A.—I did not swear to it. 

Mr. Field here proposed to read the affidavit, saying that it contained 
nothing untrue or improper ; but the court refused to permit it to be read. 

Mr. Field (to witness). — Was there any thing abusive of the judge in 
that affidavit ? 

Objected to, and ruled out by the court. 

Q.— Have you shown that affidavit to the judge? 

A, — No, sir. 

Q.— Do you know how he knew you had it? 

A. — No, sir. 

Judge Barnard. — No, and he never will know how I knew it. I have 
some detectives myself. I have been followed all over New York by 
detectives for the last five or six weeks, and I shall now go into that busi- 
ness myself. 

Question by Mr. Field. — Were you, or were you not, informed by George 
A. Osgood of certain facts in relation to Judge Barnard, on which you 
based your complaint ? 

Objected to and overruled. 

Q.— Did you, or did you not, often see Judge Barnard at Mr. Osgood’s 
office ? 

Judge Barnard. —TI will permit that question, as I want to know how 
often I have been there. 

A,—I have seen Judge Barnard at Osgood’s office. 

Judge Barnard. — How often, Mr. Belden ? 

Mr. Field said he preferred to put the question himself. 

Q. — Will you give the sources of information on which your complaint 
was founded ? 

Objected to and excluded. 

Mr. Field. — 1 offer to prove that by common report — 

(Here he was interrupted by Mr. Clark, who objected to his stating 
what he offered to prove. The court sustained the objection.) 

Q. — Were you informed by George A. Osgood of certain facts which led 
to the making of the statements in the tenth section of your complaint ? 
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Objected to, and objection sustained by the court, Judge Barnard re 
marking, that “if he admitted that question, they would then have to bri 


up Mr. Osgood, and ascertain whether $70,000 had not been paid as coup. 
sel fee in that suit.” 


Mr. Field said that, as all his questions were ruled out, he had nothing 
further to ask the witness. 
The court here took a recess of twenty minutes. 


One point in this examination is calculated to excite curiosity, 
It was a strange statement of Judge Barnard’s, that for several 
weeks past he had been dogged by detectives. Yet such wag 
undoubtedly the case. One process in this litigation was actually 
sustained by the affidavits of spies. The incomings and outgoings 
of the magistrate had been watched. By one affidavit, of the 19th 
of March, he had been accused of a knowledge of and participa. 
tion in a plan, undoubtedly organized by the Vanderbilt party, to 
kidnap Mr. Drew in Jersey City, and to bring him by force within 
the jurisdiction of the court, — an attempt, hardly denied, by men 
calling themselves respectable, to employ the vilest elements of 
New York ruffianism in armed violation of the law. Again, other 
affidavits, of March 26th and 27th, had tried to identify movements, 
harmless in themselves, with operations in the stock-market, 
and had sought to fix upon him secret interviews with Mr. 
Osgood. None of these affidavits would have received an instant’s 
thought from a respectable lawyer; and yet this evidence of spies 
had been openly placed upon the records of a court of justice. 
For these proceedings, the Drew counsel were confessedly respon- 
sible. That a judge should vindicate his dignity like a fish-woman, 
does not help the matter; the bar has its own load of infamy to 
carry. ‘There is a thing, Harry, which thou hast often heard 
of, and it is known to many in our land by the name of pitch; 
this pitch, as ancient writers do report, doth defile; so doth the 
company thou keepest.” 

There are other things, however, in these examinations, not re- 
ferred to by Judge Barnard, even more calculated to excite sur- 
prise than the fact just commented upon. Can these admissions 
of witnesses, these innuendoes of counsel, really mean what they 
import? This machinery of referees referred to by Mr. Brady; 
this system of privileged counsel half admitted by Mr. Haskin; 
these flagrant grounds of impeachment broadly alleged, —can all 
these abuses of justice notoriou$ly exist in any civilized commun- 
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ity of the nineteenth century? Do judges now anywhere habitu- 
ally demean themselves as we read that Jeffries demeaned himself 
two centuries ago? Can charges of crimes such as blackened the 
worst pages of judicial history in earlier days be now openly ad- 
yanced against those who occupy the seats of supreme justice, and 
they neither demand investigation or slink disgraced from the 
bench? These are questions we cannot answer. The course of 
these examinations suggests grave doubts, — doubts only increased 
by the recollection of what we have elsewhere heard and read. The 
charges here alleged or implied are not new. All of them, whether 
referred to by Mr. Brady and Mr. Field, or admitted by Mr. Has- 
kin or avoided by Mr. Belden, were openly recounted as practices 
familiarly and notoriously common to the bench, in an article en- 
titled “ The Judiciary of New York City,” published in the “ North 
American Review” of July, 1867. The tune of that paper was 
able, calm, and judicious. The editor, while he knew that of which 
he spoke, spoke only a part of that which he knew. In one single 
portrait taken from that paper can be traced every thing, alleged or 
implied, in the paper under review. We neither know nor care to 
know who the justice thus depicted was. It is more than enough 
for us that the picture corroborates every thing, not that we have 


said, but that we have gathered from the reports. 


“The condition to which the highest courts of the city have been re- 
duced can, however, best be realized from a single portrait, undoubtedly 
that of one of the worst judges on the bench . . . but a fair example of 
what all must soon be, if the present system is continued. 

“This man-was nominated for the bench against the advice of all the 
judges, and elected without the support of a dozen respectable lawyers of 
any party. His knowledge of law from books is confessedly small; but 
he has a keen perception, and can take in a case with remarkable quick- 
ness; so that if a cause is well argued before him, and he listens atten- 
tively, without having any bias or prejudice, he can render a decision on 
the spot with perhaps as much chance of being right as any other judge 
in the city. This is a great merit; but, unfortunately, this is all his merit, 
and the number of ‘ifs’ is large and fearfully important. If he does not 
decide at once, he will take the papers to his office, and probably never 
open them until he has forgotten all that was said; and no judge is less 
fitted to decide upon the strength of his own mere study than he. Besides, 
there is no security against his hearing another argument after he leaves 
the court, and the last word is likely to leave the most impression upon 
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him. He is, moreover, very impatient of and inattentive to a long argu. 
ment, no matter how necessary. . . . Frequently, the judge cuts short an 
argument by deciding against a party before he has fairly stated his cage, 
On such oceasions he is apt to say blandly to a lawyer, who persists jp 
talking, ‘ You can go on all day, if you like, counsellor; but I have decided 
this case, and I never take back a decision.’ Of course, he despatches 
business more promptly than any other judge; and, of course, he decides 
the same questions more diversely than any other two judges could manage 
todo. Accordingly, his associates pay small respect to his decisions. Not 
long ago, one of his oral opinions being cited as an authority before Judge 
, that learned official fixed his gaze upon the advocate, and inquired, 
with an air of mild surprise, ‘Do you mean to cite Judge "3 decisions 
as law?’ Whereat the whole bar indulged in a suppressed laugh. 
“To dignity the judge does not-make the slightest pretension. It is 
his delight to raise a laugh by some coarse practical joke, and to brave 
public opinion by open improprieties. Thus, being offended by some criti- 
cism which appeared in the ‘ Evening Post, he said in open court, that 
‘ William Cullen Bryant was the most notorious liar in the United States’ 
On another occasion, a paper having published a simple report of his 
behavior in court, the next day, in the crowded court-room, he took notice 
of what he called this attack upon him, in language too indecent for repetition, 
A motion being made before him, in 1864, on behalf of one H——, he 
listened negligently until it was stated that Mr. H had been imprisoned 
by order of the War Department on a charge of fraud; whereupon the 
judge literally shouted, ‘ What! was he put in jail by those villains down 
there ?’— meaning the President and Secretary of War. 
affirmative answer, he immediately granted the motion. . . . 
“The reference business had begun to assume dangerous proportions 
before this judge took his seat; but it was reserved for him to give it 
the form of a science. In his own office there were gentlemen whom he 
deemed to have qualifications for this duty, superior to all the rest of the 
bar. He always granted a motion for reference, and always sent the case, 
if it was ‘ worth’ enough, to one of these gentlemen. 


Receiving an 


Remonstrance was 


vain; even the agreement of all the parties upon other names did not - 


help the matter. The only limitations to this practice were such as were 
imposed by the jealousy of the other judges, and by repeated amendments 
of the law, aimed directly at this system. The other judges he sometimes 
defied, and sometimes conciliated by giving a share of the references to 
their relatives and friends. The law he evaded by various shifts, but 
chiefly by making lawyers understand that it was dangerous to object to 
his nominations. 

“Tt may easily be supposed that he not only had his standing referees, 
but also a definite list of receivers, when such officers were needed. The 
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nature of his interest in these appointments has long been the subject of 
speculation among members of the bar, but only a few are acquainted with 
facts sufficient to enable them to form a definite conclusion. 

“Some years ago, one of the foremost lawyers in New York, an emi- 
nent member, too, of the party by which all the judges are elected, declared 
publicly that, in order to secure success before certain judges, it was 
necessary to employ certain lawyers having influence with them. Such, 
indeed, is a well-known fact, especially with regard to this judge, to whom 
the circumstances mentioned by the lawyer we have quoted, clearly showed 
that he referred. Not long ago, certain parties having an important affair 
in litigation were privately notified that, if they wished to succeed before 
the judge, they must employ two lawyers (neither of them having the 
slightest claim to the business), at a handsome fee. 

“The partiality of this judge for a certain politician, whose name is 
synonymous with corruption and treachery, has been manifested by some 
extraordinary decisions. Several persons who were injured in riots, 
instigated by this man, sued him for damages. His counsel, fertile in 
excuses, delayed the trials for many months ; and, finally, when the causes 
came on for trial before a judge from the interior of the State, and all 
excuses were worn out, the defendant and his counsel deliberately absented 
themselves from court without any excuse at all. Verdicts were taken 
against him; and he moved before this judge, of whom we speak, to open 
his default. Although it clearly appeared that the defendant had purposely 
allowed his default to be taken, the judge relieved him from it, and ordered 
costs to be paid to him by the plaintiffs! This was too much for his 
associates, who, though they held themselves unable to reverse his order, 
called his attention to the matter of costs, when he stated that this part of 
the order was a mistake! ... 

“The facts which we have thus far stated, bad as they are, are not, 
however, so bad as others, concerning which our information is direct and 
explicit, and which, if it appears to be necessary to convince the public of 
the necessity of a complete transformation of the judiciary, we shall dis- 
close on a future occasion. We are not actuated by hostility to a man, 
but to the system which produces such a man... . 

“ Having owed his defeat in the last public episode of this man’s life, in 
which he schemed long and skilfully for an important judicial appointment, 
‘in part to the persistent opposition of his associates on the bench,’ he 
gave an open manifestation of his spite in a characteristic manner. A 
lawyer came into chambers while the judge was sitting there, and asked 
whether a certain other judge was in the inner room, or had been down 
that day. Judge tartly replied, ‘I don’t know any thing about him. 
I don’t know any thing about any of them. There is a certain class of 
men I don’t want to know any thing about. When they come up for an 
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election, then I mean to know something about them.’ A little later in the 
day he informed the bar that he had ‘ the most unmitigated contempt’ for 


all his associate justices, feeling himself ‘ their superior, morally, socially, 
and financially.’ ” 


This portion of the article we have quoted from closes with a re. 
mark that “ About two years ago an investigation into various mat- 
ters connected with the New York ‘ Ring’ was attempted by the 
legislature ; and it was wonderful to notice how many well-informed 
parties were detained out of the State by sickness, as long as the com- 
mittee remained in session. The season might be unhealthy again, 
if a new investigation were commenced.” Could these words have 
in any way foreshadowed sad disorders to those nameless infor. 
mants of Mr. Belden, who had led him into so serious and ground- 
less an aspersion upon Judge Barnard’s official purity? Could 
they, too, have temporarily sought other and more genial climes ? 
This probably will never be known. Of course, however, his honor’s 
character was sufficiently vindicated by his own statement, without 
tracing the vile calumny to its source. 

It is, however, necessary to resume that narrative from which 
this paper has been led away. Little more remains to be said. 
As a matter before the courts, these proceedings had now be- 
come decidedly notorious. Judges—even New York judges, the 
elective judges of New York City—had become shy of them. 


When Bloodgood v. Erie Co. came up before Judge Cardozo, on - 


assignment upon the 23d of March, that judge very distinctly said 
that he had no desire to be mixed up in the Erie cases; and, 
accordingly, he postponed the hearing to the 30th of the month, 
and, when that day came, he postponed it again. When, upon the 
15th of April, in the examination before “ Judge ’’ Haskin, in the 
contempt cases, a point was raised as to the power of the referee 
to compel answers from witnesses, it was agreed, by general con- 
sent, to refer it to Judge Cardozo. That magistrate, however, 
utterly declined to have any thing to do with the matter, de- 
claring that it had not come regularly before him. Mr. Clark 
and Mr. Fullarton both set ingenious snares to entrap his honor 
into an opinion, declaring that all the parties were willing to sub- 
mit the point to him; to which the judge simply replied, “ I prefer 
they should not be willing.’ Mr. Haskin, the referee, himself 
then tried, beginning, “ Does your honor decide —?” but was 
saved the trouble of going further by the immediate rejoinder from 
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his honor, “I decide nothing except that I decline to interfere in 
this case.” The next day the point had to be brought before 
Barnard. The final stamp of disrepute —the single, ludicrously 
ineffaceable one, which could be put upon these proceedings — 
was, however, yet in store for them. They received it upon the 
2st of April, and thenceforth became unique. It was reported 
as follows in the papers of the 22d: — 


“ An application was made to Judge McCunn, in the Superior Court, for 
awrit of habeas corpus to bring up William Belden, whose commitment 
on six distinct charges of contempt for refusing to answer questions before 
Judge Barnard, on the Erie litigation, has been noticed in the papers. 
Judge McCunn refused to grant the writ, stating that he did not wish to 
have his court to have any thing to do with the scandal. 

“Counsel called the judge’s attention to the fact, that he was liable to a 
fine of $1,000 for refusing to grant the writ; to which the judge responded 
that he would take the responsibility.” ; 


These proceedings, however, sprang out of the contempt cases, 
so-called, and did not belong to the Erie litigation, properly speak- 
ing. They were merely a sort of incidental free fight. The event 
last related in the war of the injunctions was the vacating by 


Judge Barnard of the order of Judge Clerke, on the 19th of March. 
A lull followed this proceeding. There seemed to be a general 
impression that things were getting to extremities, and the parties 
paused. At length, upon the 27th, there was issued the tenth and, 
practically, the last of this extraordinary series of injunctions. It 
proceeded from Judge Ingraham, a colleague of Judge Barnard, 
and was based upon certain affidavits of counsel and a phonographic 
report of the proceedings before Barnard. By virtue of it, Mr. 
Osgood was enjoined from acting as receiver; and proceedings 
were temporarily stayed until a decision was reached at general 
sessions upon the appeal taken from the order of March 19th. 
This appeal was argued on the 8th and 9th of April; when at last, 
at some time in May, a decision was rendered, dismissing certain 
appeals and sustaining others, deciding the appointment of Mr. 
Osgood to have been wholly irregular, and consequently setting it 
aside, and yet as a whole leaving the Vanderbilt party nominally 
masters of the position; already the great Erie Railroad row. 
had become a stale excitement of the past; the railroad kings had 
met, and effected a peace ; the legislators of two States had been 
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bought and sold; Mr. Drew had returned from his exile ; the oven. 
issue of bonds had been legalized ; and it had become a matter of 
supreme indifference to all concerned whether Mr. Osgood or any 
one or no one else was decided to be receiver ; whether the appeals 
were sustained or dismissed, or whether the contempt cases and 
habeas corpus cases, the motions, the injunctions, and the myriad 
legal ramifications of this costly scandal to the law, were buried 
out of sight at once, or slept undisturbed among the records of the 
courts. All this tremendous machinery had been set in motion, 
and not even a fly had been crushed. Money had been poured out 
like water. Money for fees, money for bribes, money “to make 
things pleasant.” When Mr. George A. Osgood ceased to be 
receiver, Mr. Peter B. Sweeney was appointed. That the conflict 
was over, was as evident as it was that there was nothing to re 
ceive, nor ever had been any thing; yet, on the principle that the 
amount of the remuneration paid must be inversely to that of 
the services rendered, no high-toned court could have disallowed a 
bagatelle of $150,000 or so, as receivers’ fees, if such a sum were 
demanded. At any rate, there was money for all; and the days of 
peace had returned. The counsel pocketed their perquisites; the 
contumacious directors walked undisturbed in Wall Street; Drew 
and Vanderbilt, as with one voice, exclaimed, “ To-morrow to fresh 
woods and pastures new;” Judge Barnard administered to all 
comers the same dignified and impartial justice as before; and the 
great Erie Railroad cases were postponed and postponed, until 


the proper day arrived, when, incontinently and silently, they were 
hustled out of court. 


Though this outrageous parody of law and litigation came to no 
result, it is not well that it should be wholly forgotten. Through- 
out these proceedings there was one thing painfully evident: there 


were always before the court powers greater than the court itself. 


The magnates of Wall Street and the great corporations of New 
York treated the law and the judge with equal contempt. In 
obtaining the injunction from Judge Gilbert, on such allegations 
as were then made and were never sought to be sustained, and by 
issuing, in direct violation of another injunction, the ten million of 
unauthorized bonds, Mr. Daniel Drew was guilty of as flagrant 
contempt of court, both directly and indirectly, as was ever com- 
mitted. In this case, Judge Barnard had more than his own fair 
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fame to sustain: he was bound to sustain the character and dignity 
of the law and judiciary of New York. By fleeing to Jersey City, 
Mr. Drew placed himself wholly in the power of the court. Had 
Barnard been fit to sit upon the bench; had he possessed but an 
elementary appreciation of the responsibilities of his high office, 
even though he disregarded his own individual honor, — he would 
have laid Drew by the heels within the four walls of a prison as 
sure as he ever again set foot within his jurisdiction. That this 
was not done need not be said. Nothing was done. A little 
additional infamy, a little additional evidence of public contempt, 
isa small matter now to the judiciary of New York City. Other 
communities, where the judiciary have been more fortunate, may 
draw a useful lesson from their fate. The judiciary, like the 
executive and legislative branches of a government, can only in 
the long-run reflect, more or less nearly, the average moral and 
intellectual condition existing somewhere in a community. A 
community inherently corrupt will not in any event long preserve 
a pure judiciary. That branch of the public service however, 
more than either the legislative or the executive, can be made to 
represent the better, more intelligent, and more virtuous elements 
of the community: it can, by a proper machinery of selection, be 
kept on the highest possible level of intellectual and moral develop- 
ment. It can also, by other machinery, be reduced to the lowest 
level. The experience of this and other countries has thrown 
much light on this subject. Chancellor Kent once filled the chair 
now occupied by Mr. Justice Barnard. Since the days of the great 
chancellor, the ermine worn by him has been flung into the kennel, 
to be snatched at and trampled on by the rabble of the caucus and 
the bar-room. Behold the result! The machinery now in use in 
New York is wholly calculated to draw the material out of which 
to manufacture its judiciary from the worst instead of the best 
materials the community affords: it is calculated to degrade, not 
to elevate. That responsibility for appointment which should rest 
upon one man, is divided and lost among the many. Even if it 
were not, and even though a party caucus of professional poli- 
ticians were as competent to select a judge as a responsible 
executive, yet who could aspire to great judicial eminence as the 
result of a popular election to a term of eight years on the New 
York bench? The system provides an inferior material, and then 
deprives it of its greatest incentive to improvement. Finally, who 
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that respects himself, as a great judge should and as all great 
judges ever have, could periodically tread the miry ways of city 
politics, to elevate himself to a bench which has become a recog. 
nized part of the spoils of political victory? The system has every. 
where produced its fruits, as bitter as they are legitimate. 4 
judiciary appointed by the executive, and holding its office during 
good behavior, has given us such names as Marshall and Story and 
Kent and Gibson and Shaw and all that long, proud, legal record 
which those names recall of the earlier and better days of Ameri- 
can law: the judiciary elected by popular vote and for limited 
terms has ennobled our history with no names which posterity 
will not willingly let die, and has disgraced us with such proceed- 
ings as these just recorded. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1868. 


Account. 

Plaintiff agreed to act as defendant’s manager, receiving 74 per cent per 
annum of the profits of the business, to be made up to £500 in any year in 
which the said share of profits should be less than that sum. The works were 
valued at the same time. Six years later the defendant sold them at a gain 
of £47,916. In taking the account, under the above agreement, held, that the 
defendant was not entitled to charge interest on his capital, nor interest on old 
debts, nor the £500 guaranteed to the plaintiffs in the profit and loss account. 
That he might charge them the depreciation, from the waste of machinery and 
running out of his lease, calculated on the valuation of the works. That the plain- 
tiff could not charge 74 per cent on the gain at which the works were sold as 
profits of that year. — Rishton v. Grissell, Law Rep. 5 Eq. 326. 

See Equiry PLEADING Practice, 1; Lunatic; Patent, 1. 


ADEMPTION. 

A testator bequeathed the income of certain shares specifically, and bequeathed 
the shares to his residuary legatee. After the date of his will, he was found a 
lunatic; and, by an order in lunacy, the shares were directed to be sold, and 
the proceeds were invested in consols. There was no order as to the owner- 
ship of the proceeds. Held, that the sale was a conversion, and adeemed the 
legacy of income which fell into the residue. — Jones v. Green, Law Rep. 5 Eq. 
555. 

ADMINISTRATION. 

1. A testator died domiciled in New South Wales, and the court there granted 
probate of his will to A. as executrix, according to the tenor. A. was not so 
by the law of England. Held, that the grant of the court of the domicile ought 
to be followed. Administration with the will annexed was granted to A., not 
as executrix, but, under St. 20 & 21 Vict. c. 77, § 73, to her as the person 
entitled to administer under the grant of the court of the country of domicile. — 
In the Goods of Earl, Law Rep. 1 P. & D. 450. 

2. A. was appointed executor, and “in case of his absence on foreign duty,” 
B. was made executrix. A. was in England at the death of testator, but was 
absent on foreign service in the royal navy when probate was applied for, and 
was likely to be absent for some years. Probate was granted to B. — Jn the 
Goods of Langford, Law Rep. 1 P. & D. 458. 

See Banker; Estorre.; EXoNERATION. 


ADMIRALTY. 


The plaintiff, a British subject, shipped as mate on board a Portuguese vessel, 
and signed an agreement to be bound by the Commercial Code of Portugal, 
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which requires that all disputes arising between masters and seamen shall be 
submitted to the Portuguese Consul, in the country where the vessel may be, 
Without having done this, plaintiff arrested the vessel, and began a suit against 
the owner in the Admiralty Court. In accordance with the 10th of the Admi- 
ralty Court Rules, 1859, notice of the suit was sent to the Portuguese Consul 
in London, who thereupon protested against the same. On motion of the 
defendant, the court decreed that the vessel should be released, and condemned 
the plaintiff in costs and damages. The above rule was not abrogated by 24 
Vict. c. 10, § 10, giving jurisdiction to the court over any claim by a seaman 
of any ship for wages and disbursements. — The Nina, Law Rep. 2 Adm. & 
Ece. 44. 

Affirmed on appeal, except as to costs and damages, which were not allowed, 
as the merits had not been tried. The Admiralty Court has jurisdiction, how- 
ever, of such cases, and will determine whether, having regard to the reasons 
of the Consul and the answers of the plaintiff, it is fit for the suit to proceed. — 
La Blache v. Rangel, The Nina, Law Rep. 2 P. C. 38. 

See Cottision; SALVAGE. 


ADVANCEMENT. 


A widow, after making a will in favor of her two daughters, transferred East 
India stock, which had stood in her own name, into the joint names of herself 
and the unmarried daughter, and died. While she lived, she always received 
the dividends, and applied them to her own use. Held, that the stock belonged 
to the unmarried daughter absolutely. — Sayre v. Hughes, Law Rep. 5 Eq. 
376. 

Acent. —See Principat anp AGENT. 
AGREEMENT. — See Contract. 
ALLOTMENT. — See Company. 

AmaLGamaTion. — See Utrra Vires, 2. 
AMENDMENT. — See Awarp. 


APPORTIONMENT. — See PARTNERSHIP. 


APPROPRIATION OF PAYMENTS. 


New trustees proved against the estate of a defaulting trustee for the aggre- 
gate amount of the principal trust fund and arrears of interest, but recovered 
a sum less than the principal. Held, that said sum must be treated as capital. 
But one having a life estate therein was entitled to the future interest of the 
same. — In re Grabowski’s Settlement, Law Rep. 6 Eq. 12. 
ArpiTraTion. —See Awarp. 


Arrest. —See ASSAvULr. 


ASSAULT. 


The prisoner assaulted a constable in the execution of his duty. The con- 
stable went for aid, and after an hour returned with three others, but found the 
prisoner had locked himself up in his house. Fifteen minutes later the consta- 
bles forced the door, entered, and arrested the prisoner, who wounded one of 


d 
ti 
¢ 
t 
t 
1 


= wer 
Mar: 
q 
nish 
whi 
to 
{ 
tha 
ord 
po 
Co 
| no 
ov 
7 
| 
a 


DIGEST OF THE ENGLISH LAW REPORTS. 89 


them in resisting the arrest. Held, that the arrest was illegal. — The Queen v. 
Marsden, Law Rep. 1 C. C. 131. 


Assets. — See Execution; Winxprne Up, 2. 
ASSIGNMENT. — See ATTACHMENT. 
Assumpsit. — See VENDOR AND Purcuaser OF Reat Estate. 


ATTACHMENT. 


1. A prior equitable assignment of railway shares in the hands of the gar- 
nishee is a bar to a foreign attachment, although no notice of such assignment 
has been given to the garnishee. — Robinson v. Nesbitt, Law Rep. 3 C. P. 264. 

2. A railway company assigned, by a deed containing a power of sale, a call 
which had been made, but was not yet payable, as security for a debt then due 
to the plaintiff. After the same had become payable, the defendants obtained a 
garnishee order nisi against a shareholder. The shareholder had no notice 
that the deed of assignment had been sealed at the time of the service of said 
order upon him, but had presided at the board at which the sealing was directed. 
Held, that the assignment was not ultra vires; that it was not made void by the 
power of sale, as, if said power was invalid, it would be expunged by the 
Court of Chancery; and that the shareholder had notice. Quere, whether 
notice was necessary as against a subsequent judgment creditor. — Pickering v. 
Ilfracombe Railway Co., Law Rep. 3 C. P. 235; Watts v. Porter, 3 E. & B. 743, 
overruled. See Robinson v. Nesbitt, Law Rep. 3 C. P. 264. 


AWARD. 


Phe plaintiff sued A., B., and C., upon a joint contract, and after plea 
entered a nolle prosequi as to B. and C. Afterwards an order of reference was 
drawn up, by consent, on a printed form, which contained no power to the 
arbitrator to amend. Before the arbitrator it was set up that the nol. pros. as 
to B. and C. discharged the defendant, and the plaintiff sought to amend. 
Held, that he could not. Unless there has been an omission by an officer of the 
court, or an accident or mistake, owing to which it is not in accordance with 
the intention of either party, or fraud, a consent order will not be altered by 
the court. (Per Bovitz, C.J.) Nor could it be done indirectly by amending the 
record under § 37 of the Common Law Procedure Act, 1852, by striking out 
the names of B. and C., at least when they were joined as defendants inten- 
tionally, to fix all three with liability. — Vanderbyl v. McKenna, Law Rep. 3 C. 
252. 

BANKER. 


Appellants, bankers, had policies on the life of one deceased as security for 
money due from him to them. To obtain payment of these, they received the 
probate of his will from his widow and executrix, promising to make over the 
balance to her. Said probate showed remainders to children after the widow's 
life estate. The latter drew a cheque for said balance, payable to a firm com- 
posed of herself and her husband's former partner, which banked with appellants, 
and the amount was placed to the credit of the firm accordingly. In a suit by 
the children, held, by the House of Lords, reversing the decree of the Lord Chan- 
cellor of Ireland, that the bankers were not liable to replace said balance. To 
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justify a banker in refusing to pay a cheque drawn by a customer as executor, 
there must be a breach of trust intended by the latter, and the banker must be 
privy to that intent. Proof that any personal benefit to the bankers themselyes 
is designed or stipulated for, is the strongest evidence of such privity. — Gray y, 
Johnston, Law Rep. 3 H. L. 1. 


BANKRUPTCY. 


1. R., having a contract to supply meat to a lunatic asylum for six months 
from April 1, assigned it on that day to H., who delivered his own meat in R,’s 
name, without the knowledge of the asylum. R. became bankrupt, and his assignee 
claimed the sum then due for meat as ‘‘ goods and chattels ” in the ‘* possession, 
order, or disposition” of R. as reputed owner with the consent of H., the 
true owner, within the Bankrupt Act 12 & 13 Vict. c. 106, § 125. Held, that 
the debt passed to the assignee. 

(Per Wiis, J., dissentientem.) The meat never having been in R.’s posses- 
sion, the debt arising thence was not within his possession, order, or disposition, 
Cooke v. Heming, Law Rep. 3 C. P. 384. 

2. A shareholder under the Companies Act, 1862, who has become bankrupt 
and received his discharge, but retains his shares, is not discharged from liability 
to pay subsequent calls, whether made while the company is in operation, or 
when it is being wound up, either under § 75 of said act, or under the Bank- 
rupt Act, 1861, § 154. — Martin’s Anchor Co. v. Morton, Law Rep. 3 Q. B. 306. 

See APPROPRIATION OF PAYMENTS. 

Bettina. — See GAMING. 


Bequest. — See Leaacy. 


Brits anp Notes. 

In an action against the indorser, ‘‘ Pay J. S., or order, value in account 
with H. C. D.;” held, not a restrictive indorsement. — Buckley v. Jackson, Law 
Rep. 3 Exch. 135. 

See Limitations, STATUTE OF, 2; Stamp. 

Bonp. —See DeBENTURE; VENDOR AND PurcHaser OF Reat Estate. 


Catt. — See ATTACHMENT, 2. 


Canapa, Law or. 

A défense d’aliéner pur et simple, viz., a provision against alienation for 
twenty years from death of testator in the interest of no one but the devisee, is 
void by the old French law in force in Lower Canada, founded on the Roman 
law, and by the general principles of jurisprudence. — Renaud v. Tourangeau, 
Law Rep. 2 P. C. 4. 


CANCELLATION. — See VENDOR AND PurcHaserR oF Rea Estate. 


Cause or Action. 
A contract was made abroad, but broken in England. Held, that the “ cause 
of action” did not arise within the jurisdiction within the meaning of the Com- 


mon Law Procedure Act, 1852, §§ 18, 19. — Allhusen v. Malgarejo, Law Rep. 
8 Q. B. 340. 


Carrier. —See Rarway. 
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Cuarter Parry. 

1. By a charter party the charterer agreed to load ‘a full and complete 
cargo of sugar in cases, or other lawful merchandise, with sufficient bags for 
broken stowage,” at a certain rate of freight per ton for sugar, and for ‘‘ other 
produce a rate proportionate to sugar in casks, with sufficient bags for broken 
stowage, agreeably to the custom of the port of loading.” The charterer took 
a full cargo of cotton, with sixty tons of stone for ballast, which would have 
been unnecessary if sugar had been loaded. By the custom of the loading port, 
928 pounds of cotton was to be taken as equal to a ton of sugar. Held, that a 
full cargo had been loaded. The charterers were not bound to ship sufficient 
bags for broken stowage with any other cargo than sugar in cases. — Duckett v. 
Satterfield, Law Rep. 3 C. P. 227. 

2. Defendant agreed to load plaintiff's ship with coal in regular turn, ‘ ex- 
cept in cases of riots, strikes, or any other accidents beyond his control,” which 
might prevent a delay in loading. A snow-storm prevented the loading. Held, 
not an ‘‘ accident” within the above exception. — Fenwick v. Schmalz, Law Rep. 
P. 313. 

8. The case of Hudson v. Ede, Law Rep. 2 Q. B. 566 (ante, 2 Am. Law Rev. 
272), was affirmed in the Exchequer Chamber, Law Rep. 3 Q. B. 412. 

Curque. —See Banker; Limitations, STaTuTE OF, 2. 
Custopy or. —See Custopy or CHILDREN. 


CuosE in Action. —See Bankruptcy, 1; VENDOR AND PURCHASER OF 
Rea Estate. 


COLLISION. 


In cross suits between a sailing vessel and a steamer, the Court of Admiralty 
held both vessels to blame, and decreed the damages to be equally divided 
between them. As the sailing vessel was sunk, this was, in effect, a severe 
judgment against the steamer, which appealed. Nothing appeared in the sail- 
ing vessel’s case why, if she acted wrongly, the steamer should have been held 
to have been in the wrong also, and, on the evidence, the steamer seemed to 
have acted rightly. The decree was reversed. That the sailing vessel did not 
make out her case was res judicata, she not having appealed. — Inman v. Rack, 
The City of Antwerp, and The Friedrich, Law Rep. 2 P. C. 25. 

See SaLvaGE. 

Common Carrier. — See Ramway. 


Company. 


1. In October, 1865, A. received from a private source what purported to be 
4 prospectus of a company then about to be formed, upon reading which, and 
from its language, expecting an immediate allotment, he applied for ten shares, 
and paid the required deposit to the bankers named therein. In January, 1866, 
A. received the authentic prospectus, which differed materially from the document 
before received. Feb. 1, the directors met for the first time and allotted the 
shares, among others to A.; and it was taken, in deciding the case, that A. re- 
ceived the letter of allotment Feb. 3. Feb. 7, A. wrote, declining to take any 
shares, and requesting a return of his deposit. His letter was received the next 
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day, on which day the shares were registered. He shortly after wrote again to 

the same effect. Notices of a call and of a dividend were sent to A., but not 
noticed by him; and in October, 1867, legal proceedings were threatened in 
default of his payment of arrears. Held, that the allotment not having been 
made for four months after A.’s application, A. was entitled to a locus peni- 
tentie, and had a right to repudiate the shares on the 7th of February. — Jn re 
Bowton, Baily, & Co., Baily’s Case, Law Rep., 5 Eq. 428. 

2. A company, having a line built and at work, began an extension line, the 
capital to be raised as portions of the general capital, by the creation of new 
shares, the holders of which were not to have more than six per cent for the first 
three years. The directors charged to capital one-half the office expenses, and 
interest upon debentures for the extension line, and made a dividend to exten- 
sion shareholders from interest paid by the contractors in respect of the same 
being unfinished. A dividend on the old stock was declared on this basis. An 
interlocutory injunction was granted by Woop, V.C., on the application of one 
who had bought extension stock for the purpose of filing his bill, on the ground 
that the above charges were wrong. On appeal, Lord Cuetmsrorp, L.C., con- 
tinued the injunction until final hearing, on the ground that the questions were 
of importance and doubt, and, if the dividend were paid, it would not be recov- 
ered, which would be an irreparable injury to the extension stockholders. But 
as the balance carried over to the next half year on the revenue account was 
much larger than the charge for office expenses, even if it was wrong, it was 
not a ground for the injunction. Semble, that if the extension line had been a 
separate undertaking, not as yet yielding income, the interest of a debt incurred 
to construct it should have been charged on the capital; but it being part of a 
general undertaking, yielding profit as a whole, quere, whether such debt should 
be charged to capital or not. The dividend to extension shareholders was right; 
unless, as charged in the bill, the amount was to be refunded to the contractors 
by the company. If the directors were acting ultra vires, it could not be set up 
that these were matters of internal management, which the court would not dis- 
turb. The plaintiff having a real interest, and the suit being bona fide his own, 
he could maintain his bill in spite of his mode of introduction to the company; 
so, also, in spite of these charges having been acquiesced in by former holders 
of the stock purchased by him. — Bloxam v. Metropolitan Railway Co., Law Rep. 
3 Ch. 337. 

8. A railway company, with an act limiting the time of its power for the com- 
pulsory purchase of land to four years, and allowing five years for completing 
the line, after which the powers granted to it were suspended as to any uncom- 
pleted portion, served a notice to treat within four years on land-owners, whose 
claim for compensation was not assented to. Nothing further was done till the 
five years had expired, when the company claimed to proceed under the notice. 
On a bill for an injunction by the land-owners, held, that the company could not 
so proceed. The notice did not of itself create a contract, and only operated 
for a reasonable time, which was within the time allowed to finish the line.— 
Richmond v. North London Railway Co., Law Rep. 5 Eq. 352. 

4. The defendant company, by the Railways Clauses Act, 1845, § 16, were 
empowered to divert ways, subject to the Lands Clauses Act. Sect. 84 of the 
latter prohibits entry upon lands to be permanently used for the purposes of 
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the act, until the same had been paid for. Held, that the former section did not 
authorize the company to divert a public footpath on to land of which the com- 
pany had not obtained the ownership. (Per Lord Carrns, L.J.) A highway is 
not an easement, but a dedication to the public of the occupation of the surface 
of the land for the purpose of passing and repassing ; the public generally assum- 
ing the obligation of repairing it. This is a permanent user of the land, within 
said § 84. — Rangeley v. Midland Railway Co., Law Rep. 3 Ch. 306. 

See ATTACHMENT, 2; Bankruptcy, 2; Contrinutory; DEBENTURE; EXE- 
cuTiIon; NEGLIGENCE, 2; Rent CuarGe; Utrra Vines; WINDING UP. 

Conpition. — See Canapa; Patent, 2. 
Conriict or Laws. 

1, After an English marriage between two English persons, obtained by the 
fraud of the husband and never consummated, the husband committed adultery. 
Some years later he went to Scotland, to found a jurisdiction against himself, for 
which he was to receive a sum; to be forfeited, however, in case he gave any 
information which should be prejudicial to a divorce. After a residence of forty 
days, a divorce a vinculo was obtained against him, and a marriage was there- 
upon duly celebrated between the wife and an Englishman who was thenceforth 
domiciled in Scotland. After the death of all the above parties, held, that the 
children of the last marriage were not ‘‘ lawfully begotten,” so as to take English 
property under an English will. olley’s Case explained and approved. — Shaw 
v. Gould, Law Rep. 3 H. L. 55; s.c. Wilson’s Trusts, Law Rep. 1 Eq. 247 
(ante 1 Am. Law Rev. 115). 


2. B. had left Jamaica, his domicile of birth, for good, and gone to Scotland, 
where afterwards he acquired a domicile ; but it being held, that, at the time in 
question, his mind was not made up to stay there permanently, it was further 
held, that the personal status of the domicile of birth remained until a new domi- 
cile was acquired. — Bell v. Kennedy, Law Rep. 1 H. L., Se. 307. 

See ADMINISTRATION, 1. 


Conrusion. — See MortGace, 1. 
ConsuL. — See ADMIRALTY. 


ConTINGENT REMAINDER. 

Devise to A. for life, remainder to the children of testator’s grandson, B., 
“if he leave any him surviving, but, in case he leave no child him surviving,” 
to the children of C. B. survived A., at whose death he had three children, and 
two had been born since. Held, that B.’s children took a remainder contingent 
during his lifetime, which failed by the dropping of A.’s life estate in the lifetime 
of B., and that B. was entitled as heir at law. — Price v. Hall, Law Rep. 5 Eq. 
399. 

See 5. 

Contract. — See Damaces, 2; Sate; Venpor aND Purcuaser or Reat 

Estate. 
ContripuTion. — See or Assets; Power. 


1. Before a past member of a joint stock company, limited, can be made a 
contributory under the Companies Act, 1862, § 38, it must be proved, that, at 
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the date of the winding-up order, there was some debt of the company which wag 
due when he transferred his shares, and also that said shares have not been fully 
paid up. —In re Contract Corporation, Weston’s Case, Law Rep. 6 Eq. 17. 

2. C., a registered shareholder, sold his shares to S., who had the transfer 
made out to A., an infant, and A. was registered as holder of the shares, In 
Nov. 1865, C. was notified by the company that he was held liable for a call, as 
holder of said shares. C., finding that A. was registered, and that new certifi. 
cates had been issued to him, did nothing. In Jan. 1867, the demand was renewed, 
after a resolution for winding up the company had been passed. Held, that C, 
was liable as a contributory. —In re China S. & L. C. Co., Capper’s Case, Law 
Rep. 3 Ch. 458. 


Conversion. — See ADEMPTION. 


CopyRIGHT. 


1. By the International Copyright Act, 7 Vict. c. 12, § 6, no author or his 
assigns of any musical composition first published abroad, shall be entitled to the 
benefit of the act, unless the name and place of abode of the author or composer 
of said composition are registered in England. N. composed and published an 
opera in full score at Berlin, and, after his death, B. arranged the score of the 
whole opera for the piano-forte ; in registering this arrangement, N.’s name was 
inserted as composer. Held, that the entry was invalid, and gave no title to the 
assignee of the registered composition. The said arrangement was an inde- 
pendent musical composition, of which B., not N., was the composer (Exch, 
Ch.).— Wood v. Boosey, Law Rep. 3 Q. B. 223; s.c. Law Rep. 2 Q. B. 340 (ante, 
2 Am. Law Rev. 110). 

2. By 25 & 26 Vict. c. 68, § 4, the register of copyrights in paintings, &e., is 
to contain ‘‘ a short description of the nature and subject of the work.” By § 6, 
one who shall, without the consent of the proprietor, copy such work, or, know- 
ing that such copy has been unlawfully made, shall sell any copy of the work, or 
of the design thereof, shall, for every such offence, forfeit not more than £10. 

G., owning the copyright of certain works, entered them thus: ‘‘ Painting in 
oil, ‘ Ordered on Foreign Service ;’ painting in oil, ‘ My First Sermon ;’ photo- 
graph, ‘ My Second Sermon.’” The first was a picture of an officer taking leave 
of a lady ; the second, of a child in a pew, listening, with eyes wide open; the 
photograph represented the same child asleep in a pew. B. sold on two days, 
in two parcels, knowing them to have been unlawfully made, twenty-six photo- 
graphic copies of engravings of the pictures, in which engravings G. also had the 


copyright. On a complaint, alleging the sale of a copy of the picture, B. was - 


convicted in a penalty for each copy sold. Held, that the above descriptions 
were sufficient under § 4; that the complaint alleged an offence under § 6; and 


that a penalty was properly imposed for each copy sold. — Ez parte Beal, Law 
Rep. 3 Q. B. 387. 


Covenants. — See Patent, 2. 
Costs.—See Equity PLEADING AND PRACTICE. 
Crimmnat Law. —See Assautt; Larceny. 


CurTILAGE. 


A public-house was bounded north by a street, and east by a vacant piece of 
ground not fenced off from the street, and only separated from the house by an 
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unfenced foot pavement used by the public as a thoroughfare, but sometimes 
dosed. Said ground had been treated as passing to the lessee of the public-house 
since 1802. It was used by customers, and gave the only means of approach for 
yebicles to the front door of the house. Held, that said ground was part of the 
curtilage to the house, and so part of the ‘‘ house,” within Lands Clauses Act, 
§ 92. —_Marson v. London C. & D. Railway Co., Law Rep. 6 Eq, 101. 


Custopy oF CHILDREN. 


The court gave the custody of two infant children —the one being three or 
four years, the other eighteen months old—to the mother, pending a suit for 
dissolution of marriage by the father, on the ground that her health was suffering 
from being deprived of their society, and that they were living with a stranger, 
not the father. — Barnes v. Barnes & Beaumont, Law Rep. 1 P. & D. 463. 


Custom. — See Principal aND AGENT. 


DAMAGES. 


1. The defendants, mortgagees of the lease of a house, sold it to plaintiff, 
possession to be given on completion of the purchase. The plaintiff resold, at 
an advance of £105, to G., who warited the house for occupation. The title 
proved satisfactory ; but the mortgagor was in possession, and refused to give 
itup. The defendants could have ousted him by ejectment, but refused to com- 
plete the sale, on the ground of expense. Held, that the plaintiff could recover 
damages for the loss of his bargain to the amount of the profit on the resale. 
Flureau v. Thornhill, 2 W. Bl. 1078, distinguished. — Engel v. Fitch, Law Rep. 
3Q. B. 314. 

2. The defendant contracted in writing to sell to the plaintiff 500 tons of iron, 
to be delivered by the 25th of July. Owing to an accident in his furnaces, in 
that month, the defendant delivered none of the iron by the 25th; but proposed 
that the plaintiff should take iron of a different quality, at the same time denying 
his liability, on the ground of the accident. This proposal was declined, after 
consideration. Dec. 29, the brokers who had acted for both parties, and were 
still acting for the plaintiff, wrote that the parties who had contracts for the iron 
were pressing them, and threatened to purchase against the defendant; adding, 
“when our Mr. T. waited upon you, he was informed that it might take three 
months to put the furnaces into repair, and we informed all our friends to this 
effect, who have waited considerably over that time. . . . When do you think we 
may promise deliveries?” The defendant answered, not denying these state- 
ments, and only stating that he could not say what would be done with the fur- 
naces. The plaintiff bought in the market, in February, and, the price of iron 
having risen, sought to recover from the defendant the difference between the 
contract price and the market price in February. The jury returned a verdict 
for that amount. Held, that there was evidence from which the jury might infer 
that the plaintiff's delay was at the defendant’s request ; that as the evidence went 
to show, not a new contract, but simply a forbearance by the plaintiff, at the 
request of the defendant, the Statute of Frauds did ngt apply; and that the ver- 
dict ought to stand (Exch. Ch.).— Ogle v. Earl Vane, Law Rep. 3 Q. B. 272; 
8.c. Law Rep. 2 Q. B. 275 (ante 2 Am. Law Rev. 113). 
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DEBENTURE. 


1. Debentures issued by a company, under a general power of borrowing, in 
part discharge of existing debts, are valid. — Jn re Inns of Court Hotel Co., Law 
Rep. 6 Eq. 82. 

2. The N. I. Co. gave debentures, in which, after reciting a debt due from 
said company to C., they covenanted to pay to ‘‘ C., or to his executors, adminis. 
trators, or transferees, or to the holder for the time being of this debenture 
bond,” a certain sum; provided, that payment to the holder of the bond should 
discharge the company from any claim in respect thereof. Held, that holders of 
these bonds could prove in their own names, but (contrary to the decision of the 
Master of the Rolls) subject to all the equities between the company and C,— 
In re Natal Investment Company (Claim of the Financial Corporation), Law 
Rep. 3 Ch. 355. See Aberaman Ironworks v. Wickens, Law Rep. 5 Eq. 485, 
517. 

Depication. — See Company, 4. 
Deep. — See Estorret; Way. 
De.ivery. —See Rartway, 5; Sate, 2; SroppaGe Transitv. 
Demise. — See License. 
DrvisE.— See ConTINGENT REMAINDER; EXONERATION ; ILLEGITIMATE Cun 
DREN ; MARSHALLING OF AssETS; VESTED INTEREST; WILL. 
Disso_uTion. — See PARTNERSHIP. 
Distress. — See Rent CuarGe. 
Diviwenp. — See WINDING UP. 
Drvorce. — See Conruict or Laws, 1. 
Domiciiz. — See Conrict or Laws. 
Dovsie Portion. — See SATISFACTION. 
Dury. — See NEGLIGENCE, 1. 
EasEMENT. — See Company, 4; Way. 


EcciestasticaL Law. 


1. A faculty for the appropriation of a family vault under the chancel of a 
district church was granted by the ordinary, on the application of the proprietor 
of the great tithes and of the land adjoining the church, against the objections of 
the incumbent. The entrance to the vault was from the outside of the church, 
where there was no consecrated ground. Held, that the incumbent had, as such, 
a persona standi to oppose the grant; that, though the grant was within the dis- 
cretion of the ordinary, it was his duty to prevent the possibility of misuse by the 
grantee, and the grant was made conditional upon the grantee’s allowing a piece 
of ground in the vicinity of his vault to be consecrated for the sole purpose of 
burials in the vault, thereby preserving the jurisdiction of the ordinary, ratione 
loci, in case of any impropriety in the burial service. — Rugg v. Kingsmill, Law 
Rep. 2 P. C. 59; s.c. Law Rep.; 1 Adm. & Ecce. 343 (ante, 2 Am. Law Rev. 
275). 

2. The right of advowson is a temporal right of property. Although the 
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bishop must reject an unfit presentee, his finding on the question of fitness is not 
conclusive, but the fact is examinable in a temporal court. 

It is not, therefore, a good plea to a quare impedit, that the bishop had good 
reason to believe that the presentee had attempted to commit simony, but it must 
be alleged that» he had attempted to do so, with such particularity of allegation 
as will enable the patron to take issue thereon. 

In this case it was further pleaded, that the clerk came from a foreign diocese, 
and did not bring with him a sufficient testimony, from the bishop of that diocese, 
of his honest conversation, ability, and conformity to the ecclesiastical laws of 
England. It was not alleged that the clerk proved unfit, on examination, but 
that the production of said testimony was a condition precedent to his being 
examined at all. Held, that there was no such condition precedent. ‘The 48th 
Canon of 1603 did not apply to this case, but only the 39th. Moreover, these 
canons do not bind the laity, proprio vigore, but only when declaratory of the 
ancient law of the Church. Neither is it enough to show that such a condition 
was imposed by the canon law of Europe. — Bishop of Exeter v. Marshall, Law 
Rep. 3 H. L. 17. 

EquiTaBLe ASSIGNMENT. — See ATTACHMENT. 


Equity PLEADING AND PRACTICE. 


1. To a bill by a cestui que trust against the trustees of a testator’s estate, 
praying for the administration of the estate, and the usual accounts and direc- 
tions, and seeking to set aside a release which he alleged had been improperly 
obtained from him, and to be untrue in its recitals, the defendants pleaded the re- 
lease by them set forth, one of the recitals of which was, that true and just accounts 


had been rendered, and averred that said recitals were true, and answered the 
rest of the bill. They did not set out the said accounts. Held, that the plea must 
stand for an answer, with liberty to except. Quere (per Lord Romitty, M.R.), 
whether a release can ever be pleaded without setting forth the accounts therein 
referred to. — Brooks v. Sutton, Law Rep. 5 Eq. 361. 

2. A first mortgagee, having notice that A., a second mortgagee, had agreed 
to transfer his mortgage to B. for £250 and certain costs, and had received £250, 
but had not executed the transfer, made A. a defendant to a foreclosure suit. 
Before and just after appearing, A. told the plaintiff that he had no interest in 
the property, and offered to disclaim; and, being served with interrogatories, he 
put in an answer and disclaimer. Afterwards he executed said transfer. Held, 
that A., until he executed the transfer, was a necessary party, and that he was 
not entitled to his costs. — Roberts v. Hughes, Law Rep. 6 Eq. 20. 

See Morreace, 1; Patent, 1; Propuction or Documents; TRIAL BY 
Jury; VENDOR AND PurcHAsER OF Estate. 


EstTorPe.. 

A deed of release and indemnity to the executor of a testator contained a 
recital, that the executor had retained £19 8s., being the amount of the legacy 
duty on the bequests in the will, but in fact that sum was only part of such duty. 
Held, that the executor, who was afterwards called on to pay the balance of the 
duty, was not estopped by the above recital, made under a mistake of fact, with- 
out fraud on his part, from recovering that sum from the estate of the residuary 
legatees, under the covenant for indemnity in the deed. 

VOL. III, 7 
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An executor of a testator cannot renounce the executorship of other persons 
of whom his testator may have been executor. — Brooke v. Haymes, Law Rep, 
6 Eq. 25. 

See Cotiision ; Company, 2; Speciric PERFORMANCE, 2. 


EXECUTION. 


By 8 & 9 Vict. c. 16, § 36, “If there cannot be found sufficient whereon to 
levy” an execution against a company, then such execution may be issued against 
any of the shareholders, up to a certain limit. Where there was property of the 
company which had not been taken on execution, but which was not sufficient to 
satisfy the plaintiffs’ debt, held, that the latter were entitled to execution 
against a shareholder. — /fracombe Railway Co. v. Lord Poltimore, Law Rep, 
3 C. P. 288. 


EXECUTOR AND ADMINISTRATOR. — See ADMINISTRATION ; WILL, 6. 


EXONERATION. 

In the will of one dying before 30 & 31 Vict. c. 69 came into operation, a 
direction, that all his debts should be paid ‘‘ out of his estate,” does not entitle 
a devisee of mortgaged land to have the mortgage debt discharged out of the 
residuary real estate, under Locke King’s Act (17 & 18 Vict. c. 113). 

But a specific devise of one of two estates comprised in the same mortgage, 
the other being left to pass by a residuary clause, will make the latter first liable 


in exoneration of the former. — Brownson v. Lawrance, Law Rep. 6 Eq. 1. 


Factor. 

By the Factors’ Act, 5 & 6 Vict. c. 39, § 1, ‘* Any agent who shall thereafter 
be intrusted with the possession of goods” may make a valid pledge of the same, 
although the pledgee know of the agency. A party, to whom the plaintiffs had 
sent wine for sale, pledged the same to the defendants after his authority had 
been revoked and the wine demanded of him by the plaintiffs, but wrongfully 
detained by him. The bona fides of the defendants was not questioned. Held, 
that the pledgor was not ‘‘an agent, nor intrusted, within the meaning of the 
act.” — Fuentes v. Montis, Law Rep. 3 C. P. 268. 


Fatse IMPRISONMENT. 


Defendant, upon whose premises a felony had been committed, acting on 
information given him by his own coachman, the most material part of which was 
derived from R., a neighbor’s coachman, gave the plaintiff into custody on the 


charge, without making any personal inquiry of R. The plaintiff was living | 


openly in the neighborhood, and it was not suggested that he was likely to run 
away. In an action of false imprisonment, the judge instructed the jury, that, 
under the circumstances, there was no probable cause ; and the verdict being for 
the plaintiff, the Court of Exchequer Chamber refused to disturb it. — Perryman 
v. Lister (Exch. Ch.), Law Rep. 3 Exch. 197. 
Foreign ATTACHMENT. — See ATTACHMENT. 
Fraup. —See Morrtaace, 1. 
Fraups, Statute or.—See Damaces, 2; Speciric PerrorMANCE, 4; 
Trust, 1. 

GarnisHEE. — See ATTACHMENT. 
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GAMING. 


Surrounding the inclosure of the grand stand for the Doncaster races was a 
strip of land, itself inclosed by a paling. Within this strip were placed tempo- 
rary wooden structures with desks, at which were clerks. A man outside con- 
ducted the business of betting, and the clerks recorded the bets. Held, that 
such a structure was an “‘ office” and a “‘ place,” within 16 & 17 Vict. c. 119, § 3, 
making penal the keeping of such. — Shaw v. Morley, Law Rep. 3 Exch. 137. 


Higuway.— See Way. 


ILLEGITIMATE CHILDREN. 
A testator, who had none but illegitimate children, left his property in trust, 

to divide the residue into four parts, and to hold one share each, on certain trusts, 
for each of his four children ; and if the trusts should fail as to the share of either 
child, then the same was to be held for such persons as would be the next of kin 
of said child at his decease, under the Statute of Distributions. There were 
further trusts as to moneys to which a child should become entitled, ‘‘ by virtue 
of the provisions hereinbefore contained, as next of kin of the others, or other, 
of them.” ‘The trusts failed as to one child. Held, that there was an intestacy 
as to that share. The words ‘next of kin” could not be read as designating 
the surviving illegitimate children of the testator. — In re Standley’s Estate, Law 
Rep. 5 Eq. 303. 

Income. — See Vestep INTEREST. 

Inpemnity. — See Speciric PERFORMANCE, 1. 
INDORSEMENT. — See Britis anp Nores. 

Inrant. — See Contrisurory, 2. 
Ixsunction. — See Company, 2, 3; Parent, 1; Tria, spy Jury; Vendor 

AND PurcHASER OF EstaTe. 
Insanity. — See Lunatic. 


INSURANCE. 


A ship then at Calcutta was insured for three months from and after thirty days 
after her arrival there, and valued at £8,000. At the time the policy was made, 
but unknown to the parties, the ship had been injured in a storm, so that the 
expense of the repairs would have exceeded its value when repaired. During 
the continuance of the risk, the ship was totally lost. Held, that the policy 
attached, notwithstanding the previous injury to the ship, and that, there being 
no fraud, the valuation of the ship in the policy was conclusive between the par- 
ties. — Barker v. Janson, Law Rep. 3 C. P. 303. 


InTEeREsT. — See AccounT; VESTED INTEREST. 


JUDGE. 

Plea to a declaration for slander, that the defendant was a county court judge, 
and the words complained of were spoken by him in his capacity as such judge, 
while sitting in his court, and trying a cause in which the present plaintiff was 
defendant. Replication, that the said words were spoken falsely and maliciously, 
and without any reasonable, probable, or justifiable cause, and without any foun- 
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dation whatever, and not bona fide in the discharge of the defendant's duty as 
judge, and were wholly irrelevant in reference to the matter before him. Held, 
that the action could not be maintained. — Scott v. Stansfield, Law Rep. 3 Exch, 
220. 


JuRispicTion.—See ApMiIRALTY; VENDOR AND PuRCHASER OF Rea Estate, 
Lacnes. — See Speciric PERFORMANCE, 4. 
LaRCENY. 

1. The prisoner, having paid a florin to the prosecutrix for purchases, asked 
her afterwards to give him a shilling for change, which he put upon the counter, 
She put a shilling down, when the prisoner said to her, ‘‘ You may as well give 
me the two-shilling piece and take it all.” She then put down the florin, and the 
prisoner took it up. She took up her shilling, and the change for it put down 
by the prisoner, and was putting them into the drawer, when she saw she had 
but one shilling of the prisoner's money. But as she was about to speak, the 
prisoner’s confederate drew her attention, and both left the shop. Held, that 
the prisoner was guilty of larceny. — The Queen v. McKale, Law Rep. 1C. C. 
125. 

2. The prisoner found a sovereign on a highway ; believing it to have been 
accidentally lost, and with a knowledge that he was doing wrong, he at once de- 
termined to keep it, notwithstanding the owner should afterwards become known 
to him, but not expecting that the owner would. Held, on the authority of Reg. 
v. Thurborn (1 Den. C. C. 387; 18 L. J. M.c. 140), that the prisoner was not 
guilty of larceny. — The Queen v. Glyde, Law Rep. 1 C. C. 739. 
Lease. — See WINDING vp, 1. 


Lraacy. 
Bequest of personal estate to unborn issue for life, with an ultimate limitation 
to the executors, administrators, and assigns of the survivor of the said unborn 
issue, gives an absolute interest to the survivor, and is not too remote. — Avera 
v. Lloyd, Law Rep. 5 Ch. 383. 
See ApEMPTION ; ILLEGITIMATE CHILDREN; MarsHALLING or Assets; Sat- 
ISFACTION ; VESTED INTEREST; WILL. 


LICENSE. 


“We do grant to W. liberty and license to fasten” a coal hulk to certain 
moorings, until one month’s notice be given. W. “to pay towards the expenses 
of placing and maintaining and repairing the moorings,” £30 per annum. Held, 
to be a license, not a demise, and hence that W. was not liable to be rated as 
occupier. — Watkins v. Overseers of Milton-next-Gravesend, Law Rep. 3 Q. B. 
380. 


Lien. — See VENDOR AND PurcHASER OF Rea Estate. 


Limitations, STATUTE OF. 

1. Trustees, under an act of Parliament, made a road fifty years before this 
suit, separated from a field by a hedge, a bank, and a ditch three feet wide, ad- 
joining the field. This ditch became filled up, and was never re-opened; buta 
ditch a foot wide had been made since by the tenant of the field, and it had also 
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become obliterated. The hedge had always been included in the lease of the 
field, and the tenants had always trimmed the same at their own expense, and 
testified that they had ‘‘held and used” the land within the same for more than 
twenty years (though apparently only by allowing their cattle to drink out of the 
ditch when open, and graze over its site when filled up), without the interference 
of the trustees. Held, there was no such adverse user as to give the owners of 
the land a title to the site of the ditch by the Statute of Limitations. — Searby v. 
Jottenham Railway Co., Law Rep. 5 Eq. 409. 

2. A cheque is not an advance until it has heen paid, and the Statute of Lim- 
jtations only runs from that time. — Garden v. Bruce, Law Rep. 3 C. P. 300. 

3. The analogy of the Statute of Limitations cannot be set up by an executor, 
in answer to a claim founded on a breach of trust by his testator. — Brittlebank 
vy. Goodwin, Law Rep. 5 Eq. 545. 

See Trust, 2, 3. 


Locus PanirentLe. — See Company, 1. 


Lunatic. 


A committee of the person of a lunatic had received an allowance of a certain 
sum a year for the maintenance of the lunatic, and another sum for the mainte- 
nance of her children, and swore that, after properly maintaining the lunatic, he 
had spent the remainder of her allowance on the maintenance of her children. 
Held, that he would not be ordered to account on the petition of the children. — 
In re French, Law Rep. 3 Ch. 317. 

See ADEMPTION. 


MarriaGe. — See Conruict or Laws, 1; oF MarrisGeE. 


MARSHALLING OF ASSETS. 


A testator left £2,000 to plaintiff, and devised the residue of his real estate to 
the defendant. The personal estate was insufficient to pay debts and legacies. 
Held (reversing the decision of KinpErs.ey, V.C.), that the plaintiff had not a 
right of marshalling as against defendant, in consequence of the Wills Act, but 
that both should contribute ratably. — Heusman v. Fryer, Law Rep. 3 Ch. 420; 
s.c. Law Rep. 2 Eq. 627 (ante, 1 Am. Law Rev. 516). 

See Power. 


Master AND SERVANT. 


1. It is no answer to a suit against directors of a company, for infringement of 
a patent, that the acts were done by worknien employed by defendants, but con- 
trary to their orders ; the infringement having taken place in defendants’ works, 
and in the course of the proper duties of the workmen. — Betts v. De Vitre, Law 
Rep. 3 Ch. 429, 441. 

2. W., the defendants’ servant, was killed in consequence of the negligent 
construction of a platform by N., also in their employ. N.’s fitness for his place 
was not denied. The jury were instructed, that, if the platform was completed 
before W. was engaged, and if the defendants had delegated to N. their whole 
power and duty, without control on their part, W. and N. were not fellow-work- 
men, and the defendants would not be discharged on that ground. Held, erro- 
neous. N.’s duty was a continuing one. A master is not made liable to a ser- 
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vant for an injury caused by the negligence of a fellow-servant, by the simple 
fact that the latter is of a higher grade, as a superintendent. — Wilson v. Merry, 
Law Rep. 1 H. L. Se. 326. 

MisprMEanor. — See Opscenr PUBLICATION. 
Mistake. — See 


MortTGAGE. 


1, A mortgage was made, by one of the defendants to the plaintiffs, of a certain 
number of branded sheep, with their ‘‘ issue, increase, and produce.” A second 
mortgage was made to the other defendants, which included other sheep. While 
the mortgagor was in possession, he mingled the latter sheep with the former; 
but fraud was not alleged in the bill. - Held, that the first mortgage did not 
cover sheep afterwards brought upon the run; and that on the pleadings the 
plaintiffs had no claim against such sheep outside the mortgage. Fraud must be 
specifically charged. — Webster v. Power, Law Rep. 2 P. C. 69. 

2. A., B., C., and D. gave a mortgage to the defendant, who covenanted to 
reconvey, on payment of the mortgage debt, to the mortgagors, as tenants in 
common, their heirs and assigns, or otherwise, as they should direct. Some 
changes were made in the respective interests of the mortgagors. A. died, and 
the debt was paid. A draft of a reconveyance to C. and D. was objected to, as 
containing false recitals. A deed, with no recitals, executed by B., C., and D., 
and the heir and executor of A., was thereupon tendered to the defendant, who 
refused to execute it, demanding that the agreements affecting the interests of 
the mortgagors should be recited. Held, that, although defendant was not 
bound to execute a deed with false recitals, he could not object to one concurred 
in by all parties in interest because it contained none. — Hartley v. Burton, Law 
Rep. 3 Ch. 365. 

See Equiry PLeapiInG anp Practice, 2; EXONERATE. 


NEGLIGENCE. 

1. The defendants provided gangways from the shore to ships lying in their 
dock, the gangways being made of materials belonging to the defendants, and 
managed by their servants. The plaintiff went on board a ship in said dock on 
business, at the invitation of one of the ship’s officers; and, while he was there, 
defendants’ servants moved the gangway, and negligently left it insecure, so 
that it gave way, and the plaintiff was injured on his return, without negligence 
on his part. Held (by Bovitt, C.J., and Bytes, J.; Keatine, J., dubitante), 
that there was a duty on the defendahts toward the plaintiff not to let the gang- 
way be insecure without warning him, and that he could recover damages for 
his injuries. — Smith v. London & Saint Katharine Dock Co., Law Rep. 3C. 
P. 326. 

2. The plaintiff, while travelling by the defendants’ railway, was injured by 
the fall of an iron girder, which workmen, not under the defendants’ control, 
were employed in placing across the walls of the railway. It was proved that 
the work was very dangerous; that the defendants knew of the danger; that it 
was usual, when such work was going on, for the company to place a man to 
signal to the workmen the approach of a train; and that this precaution was not 
adopted. Held, sufficient evidence to warrant a jury in finding that the defend- 
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ants were guilty of negligence and liable, even though the workmen were so 
also. — Daniel v. Metropolitan Railway Co., Law Rep. 3 C. P. 216. 
See MasTeR AND SERVANT, 2; Rariway. 
NEGOTIABLE INSTRUMENT. —See DEBENTURE, 2. 
Notice. — See ATTACHMENT; BankKER; Company, 3. 


OF MARRIAGE. 


In a suit by a wife for nullity, on the ground of the husband’s impotence, the 
only evidence of the same was that of the petitioner, which was contradicted by 
the respondent. The medical witnesses testified that she might have had regular 
intercourse with her husband consistently with the appearances, and there were 
circumstances discrediting the wife’s testimony. A decree was refused. — U. v. 
J., Law Rep. 1 P. & D. 460. 


OBSCENE PUBLICATION. 


A pamphlet entitled ‘‘ The Confessional Unmasked,” besides innocent casuis- 
tical discussions, contained obscene extracts from Catholic writers, with con- 
demnatory notes. It was published and sold at cost solely for controversial 
purposes. It was ordered to be destroyed under St. 20 & 21 Vict. ce. 83, § 1. 
(Metior, J., dubitante.) It being found to be obscene, as a fact, within that 
statute, the intention to break the law must be inferred, and was not justified 
by an ulterior good object. — The Queen v. Hicklin, Law Rep. 3 Q. B. 360. 

ParENT CuILp. — See Custopy OF CHILDREN. 


Parties. — See VeENvoRS AND PurcHaAsEeRS OF Reat Estate. 


PARTNERSHIP. 

The plaintiff and defendant entered into partnership as solicitors, for a term 
of seven years, the plaintiff paying a premium of £800. The defendant, before 
entering into the partnership, knew that the plaintiff was inexperienced and incom- 
petent in his profession, and gave that as a reason for the amount of the premium 
asked. After two years, the defendant wrote to the plaintiff, accusing him of 
negligence, and saying, that the partnership must be dissolved, and that he had 
instructed counsel to file a bill for that purpose. Plaintiff thereupon filed a bill 
for a dissolution, and for a return of a part of the premium, proportionate to 
the unexpired portion of the term. Held (reversing the decision of Sruart, V.C.), 
that the plaintiff could recover. — Atwood v. Maude, Law Rep. 3 Ch. 369. 


PaTtENT. 

1, The specification of a patent may describe the process so insufficiently as 
to be bad, and yet disclose enough to show that what is claimed by a subsequent 
patent is not new. It is like a publication in a book, and it is not necessary 
that it should have been acted on, but only that it should be capable of being 
acted on, which may be tested by experiments, using any new facilities prior to 
the second patent. But it must furnish the knowledge necessary to carry it into 
practice with reasonable certainty, in order to invalidate the second patent. 

The public use of an invention means a use and invention in public, not by 
the public. 

This was a suit against brewers for infringement of a patent for capsules. 
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Defence, that the capsules used were made in Germany, the bottles covered 
with them in Scotland, and sent through England for exportation only. Held, 
that the sending the bottles into England was an infringement. There is no 
distinction between an active and a passive use. Injunction granted. The 
mere use of the capsules was the very benefit intended to be derived, which 
continued while they remained on the bottles. Since 21 & 22 Vict. c. 27, the 
court can direct an account and award damages in the same suit. — Betts y, 
Neilson, Law Rep. 3 Ch. 429. 

2. The plaintiff being possessed of a patent, granted to the defendants the 
exclusive license to work it in a certain district by an indenture, in which 
the latter covenanted to pay certain royalties, and to give every information, the 
better to enable the plaintiff to support the letters-patent; and the plaintiff 
covenanted for quiet enjoyment of the patent by the defendants; and that, in 
case any person should work the patented processes, the plaintiff would, at his 
own costs, commence and carry on all such actions, &c., as should be necessary 
to put a stop to such working of said processes; and that, in case the plaintiff 
should fail or neglect so to do, the defendants should not be liable ‘* thenceforth” 
to pay the said royalties, ‘‘ after the time of such person commencing to work 
the said processes,” until the plaintiff had, by law or otherwise, put a stop to 
such working. But the defendants were to keep an account of all royalties, 
that they might be paid to the plaintiff, on the enforcement of the patent right 
against the person infringing the same. Held, that the payment of royalties 
was not to be suspended, under the above condition, until the plaintiff had 
notice of an infringement, and until he had been allowed a reasonable time to 


institute proceedings to restrain the same.— Henderson v. Mostyn Copper Oo. 
Law Rep. 3 C. P. 202. ; 


See Master anp SERVANT, 1; TriaL By Jury. 
PriepGe. — See Factor. 
Power. 

£5,000 were appointed on certain trusts subject to a power of appointment to 
the amount of £1,000. The fund, instead of £5,000, only amounted to £2,000. 
Held, that the appointee of the £1,000, and the pei ‘ons entitled to the residue of 
the fund, must abate proportionately. — Miller v. Huddlestone, Law Rep. 6 Eq. 
65. 

Practice. — See Awarp. 
Prescription. — See Trust, 2. 
Presumption. — See Rattway, 1; Stamp. 


PRINCIPAL AND AGENT. 

* Wool brokers gave a bought note for wool ‘‘ bought of Messrs. R. & Co.,” 
and a sold note for the same, ‘‘ sold to our principals.” It did not appear that 
the purchasers knew of this variance; but a usage in the Liverpool trade was 
proved, that, when a broker is employed to buy wool, he may either contract in 
the name of his principal, or, without informing the latter, may make himself also 
personally liable for the price. Held, that the usage was reasonable, and the 


brokers justified in giving the above sold note. — Cropper v. Cook, Law Rep. 3 
C. P. 194. 


See Factor. 
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Propuction or DocuMENT. 

A plaintiff suing as transferee of a mortgage was ordered, before decree, to 
produce his transfer deed, for the inspection of the defendant’s witnesses before 
they made their affidavits, upon the defendants solicitor making affidavit that it 
was necessary in order to determine whether the same was forged, although the 
answer only denied the validity, and not the genuineness, of said deed. —Boyd v. 
Petrie, Law Rep. 5 Eq. 290. 

Prorits. — See Account. 
Promissory Notre. —See anp Nores. 
Cause.—See Raitway, 3. 


1. A train of the defendants, while stationary on their railway, was run into by, 
and by the fault of, another train. Several companies had running powers over 
that part of defendants’ line, and no evidence was given whether the moving 
train belonged to or was under the control of the defendants. Held, that prima 
facie defendants were liable. — Ayles vy. South Eastern Railway Co., Law Rep. 
3 Ex. 146. 

2. A railway carriage on which the plaintiffs (husband and wife) were passen- 
gers to R., on reaching R. overshot the platform on account of the length of the 
train. The passengers were not warned to keep their seats, nor was any offer 
made to back the train to the platform, nor was it so backed. After several per- 
sons had got out of the carriage the husband did so, and the wife then took his 
hands and jumped from the step, and in so doing strained her knee. There was 


_ no request made to the company’s servants to back the train, or any communica- 


tion with them. It was daylight. Held (per Martin, BRaMWELL, and Picort, 
BB.; Ketty, C. B., dissentiente), that there was no evidence for the jury of 
negligence in the defendants. — Foy v. London B. & S.C. R. Co. (18 C. B. 
N.S. 225), distinguished. — Siner v. Great Western Railway Co., Law Rep. 3 
Exch. 150, 

3. The plaintiff, on getting into a railway carriage, having a parcel in his 
right hand, placed his left hand on the back of the open door to aid him in 
mounting the step. It was after dark, and he could see no handle, if there was 
one. The guard, without warning, slammed the door, throwing the plaintiff 
forward and crushing his hand between the door and doorpost. Held (by ByLes 
and Kratine, JJ.; Montacur Smita, J., dissentiente), that the jury were 
justified in finding that the guard was negligent, and that the plaintiff was not, 
and that the injury was not too remote to be recovered for.— Fordham v. 
Brighton Railway Co., Law Rep. 3 C. P. 368. 

4. But when the plaintiff had entered the carriage, and a porter gave warn- 
ing, and then shut the door, in the ordinary course of his duty, the other facts 
being as above, Held, that the plaintiff could not recover. — Richardson v. 
Metropolitan Railway Co., ibid. 374, in notes. 

5. Cattle sent to London by the plaintiff over defendants’ railway arrived 
Sunday, a.m., but by law could not be removed before midnight. Meanwhile 
they were placed in pens at the station, by the defendants’ servants, assisted by 
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a servant of the plaintiff. The plaintiff's servant coming again shortly after 
midnight, found two steers killed, and was refused leave to take away the re 
maining cattle unless he signed a receipt for the whole, which he declined to do, 
Later the plaintiff removed them, but by the delay missed a market. Held (per 
BraMWELL and Cuannet, BB.; Martin, B., dissentiente), that the defend 
ants’ liability as carriers had ceased when the damage occurred. — Shepherd y, 
Bristol & Exeter Railway Co., Law Rep. 3 Exch. 189. 

See ArracuMEnT; Company, 2-4; NeGuiGence, 2; Rent Cuarce; Unrra 
Vines. 

RECONVEYANCE. — See Mortaaae, 2. 
Reaister. — See Speciric PERFORMANCE, 1. 

Re LEAsE. —See Equiry PLEADING AND PRACTICE. 

REMAINDER. — See ConTINGENT REMAINDER; WILL, 3-5. 


Resipve. — See WIL, 8. 


Rent CHARGE. 


Land having been conveyed to the company in consideration of a rent charge, 
with a power to distrain on the land for arrears, the owner of the rent charge 
was allowed to distrain, although a receiver of the profits of the company had 
been appointed in a suit by the owner of a like rent charge, on behalf of hithself 
and other such, who might choose to come in. — Eyton v. Drubigh, Ruthin & 
Corwen R. Co., Law Rep. 6 Eq. 14. ; 

Res Apsgupicata. — See CoL.ision. 


Rescission. —See VENDOR PurcuaserR OF Rea Estates. 


1. T. & Co. ordered whiskey of M. & Co., who knew the purpose for which 
the same was wanted, for barter on the African coast. The spirits were to match 
one sample in price, flavor, and strength, and another in color. They were 
colored with logwood, which, though not shown to be injurious to health, pro- 
duced alarming physical effects, and made the natives think it poisoned. By 19 
& 20 Vict. c. 60, § 5, where goods are sold for a specified purpose, the seller 
warrants that they are fit for that purpose. On an issue, whether the whiskey 
was colored with an ‘‘ innocent” material, the judge in Scotland refused an in- 
struction, that T. & Co. must prove that the logwood was injurious to the health 
of the consumer before they could recover; and there was a verdict for them, 
Held, that the refusal was right, and that M. & Co. were liable in damages. — 
McFarlane v. Taylor, Law Rep. 1 H. L. Se. 245. 

2. P. bona fide ordered and paid for goods of the W. I. Company, which 
loaded the same on a railway to his address, and sent him the invoices, after the 
presenting of a petition, but before the winding-up order. Held, that the dispo- 
sition of the property was complete before said order, and the goods were ordered 
on this ground, as of course, under Companies Act, 1862, § 153, to be delivered 
to P.— In re Wiltshire Iron Co., Ex parte Pearson, Law Rep. 3 Ch. 448. 

See DamaGes; STorppaGE TRANSITU. 
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SALVAGE. 


A collision occurred between two vessels, A. and B. A. was in tow of a steam 
tug; the tug afterwards rendered assistance to B. B. was found solely to blame 
for the collision. Held, that the tug’s right to salvage was not affected by 25 & 
96 Vict. c. 63, § 33, which makes it the duty of ships mutually to assist each 
other after a collision. — 7'he Hannibal, The Queen, Law Rep. 2 Adm. & Ecce. 53. 


SATISFACTION. 


G. covenanted with the trustees of the marriage settlement of his daughter P., 
to pay them £12,000, and an annuity of £300 for her separate use, without power 
of anticipation. G. subsequently gave his other daughter, L., £12,000 also. By 
will, G. charged his real estate with an annuity of £400 for the separate use of 
P., and with one of £1,000 for L., and, in a certain event, with £1,500 each, 
additional. G. devised his real estate, ‘‘ charged with the four several annuities 
to his daughters,” and bequeathed his residuary personal estate, subject to the 
payment of his debts. Held, having regard to the tone of the will, and the direc- 
tion for the payment of debts, that P. was entitled to the £400 annuity, in 
addition to that of £300, which she took by the settlement. — Paget v. Grenfell, 
Law Rep. 6 Eq. 7. 

Scme Factas. — See Execution. 
Servant. — See Master anp SERVANT. 
SHAREHOLDER. — See Bankruptcy, 2; Company, 1-3; Execution. 


Suettey’s Casz, Rute 1n— Analogous Rule as to Personal Property. — See 
Legacy. 


Sur. — See Apmiratty; CuarTER Party; 


SLANDER. 

Slander. ‘‘ You have heard what has caused the fall” (i.e., in certain shares) ; 
“T mean, the rumor about the South Eastern chairman having failed :” meaning 
thereby that the plaintiff had become insolvent. Plea, that defendant meant, 
and was understood to mean, that there was a rumor to the above effect, and not 
that the plaintiff had become insolvent, as in the inuendo alleged, and that it was 
true that there was such a rumor. Held, that the plea was bad. The existence 
of the rumor did not justify its repetition, the latter not being shown to be privi- 
leged, and the truth of the rumor not being pleaded. — Watkin v. Hall, Law 
Rep. 3 Q. B. 396. 

See JUDGE. 

Speciric PERFORMANCE. 


1. The plaintiffs contracted to sell shares, purchased from and registered in 
the name of C., to agents of the defendant, whose name was given and inserted 
in the transfers from C. These were sent to him, and were not afterwards forth- 
coming, and he paid the purchase money; but more than a month afterward he 
refused to have them registered, saying that he had bought for others, without a 
guarantee that he should be registered, and that he had not authorized his agents 
to give his name as transferee. A bill for specific performance was filed, which 
was decreed, although an order had been made for winding up the company since 
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the filing of the bill. Defendant was also ordered (in addition to the decree of 
Stuart, V.C.) to give indemnity for all expenses which might be incurred by the 
plaintiff in respect of the shares not having been registered in the name of the 
former. — Paine v. Hutchinson, Law Rep. 3 Ch. 388. 

2. A broker purchased shares of the plaintiff, in a company subsequently 
wound up, for and by order of W. By the usage of the stock exchange, the 
purchaser's name was not disclosed to the plaintiff until the next settling day, 
when the broker, also by order of W., gave the name of G., the defendant. The 
deeds of transfer were made out to G., handed to him for execution, kept by him 
for some time, and finally deposited as security for the purchase money with which 
he was debited. G. expressed no dissent to the vendor, but only to W. Spe 
cific performance was decreed against G.— Shepherd v. Gillespie, Law Rep, 5 
Eq. 293. 

3. Upon the sale of a public-house as a going concern, time is of the essence 
of the contract. When, instead of being able to procure a transfer of the license 
in five days from the time of sale, as they were bound to, the business going on 
meanwhile, the vendors could only obtain one for the defendants by a more 
expensive process, with considerable delay, and, after a suspension of the business 
for two or three days, a decree for specific performance was refused. — Day y, 
Luhke, Law Rep. 5 Eq. 336. 

4, In November, 1861, 8S. agreed to purchase from the plaintiff ‘‘the mill 
property, including cottages, in E.; all property in E. to be freehold ;” and ver- 
bally agreed to take a limited title. A correspondence was carried on for the 
purpose of perfecting the title till Dec. 12, 1864, when notice was sent to the 
plaintiff, that, unless he complied with certain requisitions, within a week, §, 
would require a perfect title to be made out within five weeks, or would abandon 
the bargain. A bill for specific performance was filed Aug. 12, 1865. Held, 
that the written contract was not too ambiguous to satisfy the Statute of Frauds, 
or to be enforced; that there was no culpable delay, as the time occupied in 
negotiations must be excluded, and the notice of Dec. 12 was an admission of 
a subsisting contract; that the limited title was not an objection, as defendant 
had notice, agreed to it, and also had waived the point by not raising it sooner; 
and that, though either party may by subsequent notice make time of the essence 
of the contract, a reasonable time must be allowed, which had not been done. 
The decree limited objections to title to those made in a letter of June 14, 1863, 
accompanied by an opinion of counsel, and accepting the title, subject thereto.— 
McMurray v. Spicer, Law Rep. 5 Eq. 527. 


Stamp. 


By the 17 & 18 Vict. c. 83, § 5, no person shall be entitled to recover in an 
action brought on any foreign bill of exchange, unless it had the stamp required 
by the act upon it at the time it was transferred to him. In such an action, the 
plaintiff could not remember whether the bill was stamped when he received it, 
but it was so when produced at the trial, Held, prima facie evidence that the 
act had been complied with. — Bradlaugh v. De Rin, Law Rep. 3 C. B. 286. 

SraTuTe oF Fraups.—See DamaGes, 2; Sprciric PERFORMANCE, 4; 

Trust, 1. 


Sratute or Limitations. — See Limitations, STaTUTE OF. 
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StroppaGe IN TRransitv. 

Goods were shipped by A. in Calcutta to B. in England. B. pledged the bill 
of lading to C., and afterwards became bankrupt. On the arrival of the ship in 
which the goods were, C. obtained from the ship’s brokers, on payment of the 
freight, an overside order for the delivery of the goods. This order was pre- 
sented to the officer of the ship, who promised C. should have the goods as soon 
as they could be got at. Before the ship broke bulk, A. forbade the delivery of 
the goods. Held, that A. had not lost his right of stoppage in transitu. The 
goods were not brought into the possession, actual or constructive, of B. by the 
promise toC. After satisfying C., A. had a right to the surplus proceeds, as 
against the assignees in bankruptcy of B. — Coventry v. Gladstone, Law Rep. 
6 Eq. 44. 


TENANT In Common. — See WILL, 6. 
Timez. — See Speciric PerrorMANCE, 3, 4. 


TRIAL BY Jury. 

The defendant to a bill for an injunction to protect a legal right, viz., a patent, 
cannot claim a trial by jury as a matter of right. Before St. 21 & 22 Vict. c. 27, 
and 25 & 26 Vict. c. 42, such cases were sent to be tried at law, not to obtain 
a jury trial, but because the judgment of a common law court was required. 
Bovill v. Hitchcock, Law Rep. 3 Ch. 417. 


Trust. 


1. When a person knows that a testator intends certain property to be applied 
for purposes other than for his own benefit, and, either expressly or by implica- 


tion, promises so to apply it, and it is left to him on the faith of that promise, it 
isa case of trust, and the devisee cannot set up the Statute of Frauds. Decree 
of the Master of the Rolls reversed on the evidence. —Jones v. Badley, Law Rep. 
3 Ch. 362. 

2. It having been held, reversing the decision of the First Division of the 
Court of Session, that the appellants were entitled to the fee simple of certain 
lands by a deyise to charitable uses, two hundred years before, and not only to 
arent charge of a certain sum, it was further held, that the respondent having 
acknowledged the trust, and the question being only as to its extent, the question 
of prescription did not arise. — University of Aberdeen v. Irvine, Law Rep. 1 H. 
L. Se. 289. 

3. By a marriage settlement, made in 1821, stock belonging to the wife was 
assigned to B. and another, in trust for the separate use of the wife for life, re- 
mainder to the husband for life ; remainder, in default of children of the marriage, 
toB. The trustees neglected to have the stock transferred to them, and in 1822 
the husband and wife sold it, and the former took the proceeds. B. died in 1829, 
the husband in 1858, and the wife in 1864. There were no children. In 1866, 
B.’s executors claimed the trust fund from the husband's estate. Held, that the 
claim was not barred by the Statute of Limitations (which did not begin to run 
until 1864), nor by B.’s acquiescence. His cognizance of the misapplication of 
the trust funds could not be inferred from his having taken no step, for eight 
years, to secure them. Any other cestui que trust could have compelled the hus- 
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band’s estate to refund ; and the fact that B. was also a trustee did not change the 
case, — Butler y. Carter, Law Rep. 5 Eq. 276. 
See Banker; Limitations, Stature or, 3; 6, 8. 


Urrra Vines. 

1. In October, 1864, the defendant company, having borrowed all the 

(£60,000) which it was empowered to, issued a debenture for £500 to W, 
Later in the same year, seventeen similar debentures were satisfied by a sale of 
goods on execution. February, 1865, the directors re-issued four debentures for 
£500 to E., in return for his check for £1,000, and an overdue Lloyd's bond for 
£1,000. March, 1865, they re-issued ten more debentures for £500, to z.. 
for cash; and in July, 1865, they issued one for £1,000 to L., under an agreement 
for the hire of engines. By §§ 39, 40 of the Companies Clauses Act (8 & 9 
Vict. ¢. 16), the power of reborrowing shall not be exercised without the authority 
of a general meeting of the company ; and a copy of the order of a general meet- 
ing giving such authority, and certified by one of the directors to be a true copy, 
is suflicient evidence of the same having been made. No general meeting was 
called to authorize the above reborrowing. Held, that the debenture issued to 
W. was void, as ultra vires. Those issued to E. for cash were valid, notwith- 
standing the want of a general meeting. The above § 39 was not for the protec- 
tion of other creditors, but of the company against the directors ; and though the 
latter might be personally liable, as between themselves and the company, the 
clause was directory, as against the holder of the debenture. The debentures 
issued for the Lloyd’s bond were void, unless it could be shown that it was given 
for money due to a contractor or the like, and not merely for money borrowed. 
L. was to be paid the amount actually due him under the agreement. — Fountaine 
v. Carmarthen Railway Co., Law Rep. 5 Eq. 316. 

2. Defendant Company A. was registered for financial operations; by the 
articles, the limitation of the liability of shareholders was to be unalterable, but 
there was a power to amalgamate with other companies having the same objects, 
In March, 1865, it was agreed between the respective directors that Company A. 
should be amalgamated with Company B., registered for banking and financial 
operations, and ‘‘ any further objects which the company might from time to time 
adopt.” Shareholders of A. were to take 25,000 shares of B. at £6 per share, 
to be credited as £5. This sum of £150,000 to be paid from the assets of A., 
and, if they proved insufficient, then by a call on the shareholders of the same. 
The amalgamation and the winding up of A. were resolved on, April, 1865, 
Held, not within the powers of the directors of A., under their articles, as the 
objects of B. were different, and the liability of the shareholders of A. was 
increased ; nor under Companies Act, 1862, § 161, as it was not a sale of the 
assets of A., with an option of purchase of shares in B., but a binding of A. to take 
so many shares, and making its shareholders liable to a call for that purpose 
before it could be dissolved. 

The plaintiff, as shareholder in A., first knew that any thing erroneous had 
been done in June, 1865. In September, 1865, notice of the registration of 
certain shares in B., under the arrangement, was first sent to the Registrar of 
Joint Stock Companies, and advances were made by B. to A., nothing serious 
having been done before. Bill filed Nov. 10, 1865, on behalf of all the stock- 
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holders. Held, not too late; and, though some stockholders had assented, that 
plaintiff was competent to sue, on behalf of all, to set aside a transaction which was 
wira vires. —Clinch v. Financial Corporation, Law Rep. 5 Eq. 450. See Im- 
perial Bank of China, I., & J. v. Bank of Hindustan, C. & J., Law Rep. 6 
91. 
as to secret receipt of money by directors of the old company in such case, 
see Atwool v. Merryweather, ib. 464, in notes. 
See ATTACHMENT, 2; Company, 2; DeBENTURE, 1; WINDING UP, 1. 


UnpvE INFLUENCE. 


Persuasion is not unlawful; but pressure, of whatever character, if so exerted 
as to overpower the volition, without convincing the judgment, of a testator, 
will constitute undue influence, though no force is either used or threatened. — 
Hall v. Hall, Law Rep. 1 P & D. 481. 


Usace. —See Principat anp AGENT. 


VENDOR AND PurcuasErR OF Rea Estate. 


W. agreed to buy of B. an estate for £250,000, which he then agreed to sell 
to the A. company for £350,000. By both agreements the acreage was to be 
conclusively shown by the title deeds, and was specified in the agreements; but 
B. told W., who told the company, both acting bona fide, that there were 1,530 
acres. Before making their agreement, the company had the estate valued by a 
surveyor ; but it did not appear whether he measured it. After W. had paid B. 
£50,000, and the company had paid W. £75,000, and had given him their bonds 
for £75,000, the company refused to complete the purchase, alleging a failure 
in quantity. The lands were mineral lands, and, after a failure of a third, woul: 
have lasted two hundred years. W. thereupon refused to complete his purchase 
on the same ground, and sued B. for £50,000 and damages. B. offered to reduce 
the purchase money £50,000, and W. made a like offer to the company; but 
both offers were refused. W. compromised his action, B. repaying £50,000, 
and their agreement was cancelled. The company was wound up, and the 
liquidator, six.months after their repudiation of the purchase, sued W. to have 
the contract cancelled, the £75,000 and the bonds returned, and that W. should 
be enjoined from parting with the bonds. The bill did not allege a deficiency 
of acreage, and there was no evidence of it. Held, that the company had no 
right to rescind the contract; that they could not recover the purchase money 
paid, in equity, on the ground of a lien upon it, which they had not, or on any 
other ground, assumpsit being the proper remedy ; that as to the bonds the suit 
was needless, as they could only be assigned subject to the equities between W. 
and the company, and could not be sued upon without leave of court; bill dis- 
missed without prejudice to any rights at law. 

After his agreement with B., W. agreed with C., D., and E., to share the 
profits of the resale with them in certain proportions. W., C., D., and E. 
got up the company, and part of the money received by W. from the company 
was used by them jointly. Held, that C., D., and E. were improperly joined 
as defendants. — Aberaman Ironworks v. Wickens, Law Rep. 5 Eq. 485. 

See Damaces; Sreciric Perrormance, 4; Way. 
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Vestep INTEREST. 


‘A testator bequeathed £20,000 in trust after his daughter's death, for such 
of her children as she should appoint, and, in default, for all her children who 
should attain twenty-one, in equal shares as tenants in common. He gaye 
powers of maintenance out of the income of the share to which any such child 
might be presumptively entitled, and powers of advancement to the extent of 
one-fourth of the portion to which any such child should be presumptively 
entitled. The daughter, by her will, appointed that the trustees should raise 
for each of her two younger children, F. and M., who should reach twenty-one, 
£2,000, and subject thereto, as to the whole of the fund, to all of her children 
who should reach twenty-one, in equal shares as tenants in common. She died, 
leaving four children. The eldest of these having reached twenty-one, held, 
that said eldest child was entitled to one-fourth of the income of the whole 
£20,000 which had accrued since the death of her mother; and that after pay- 
ment to her of her share of capital, she would be entitled, during the respective 
minorities of F. and M., to one-fourth of the income of the two sums of £2,000 
appointed to them in the event of their reaching twenty-one respectively, — 
Gotch v. Foster, Law Rep. 5 Eq. 311. 

See WILL, 7. 


—See Speciric PERFORMANCE, 4. 
Warranty. — See Sare. 


Way. 

The owner of two adjoining closes, A. and B., made and used a way across 
B. to A. for farm purposes, and afterwards conveyed A., ‘‘ together with all 
ways . . . thereto appertaining, and with the same now or heretofore occupied 
or enjoyed.” The purchaser had access to A. from other land of his own, 
Held, that, as there was no roadway over B. to A. before the unity of pos- 
session, the right to use it did not pass by the above grant. — Thomson v. 


Waterlow, Law Rep. 6 Eq. 36 followed. — Langley v. Hammond, Law Rep. 3 
Exch. 161. 


See Company, 4. 


WiLL. 

1. A will, disposing only of property in a foreign country, is not entitled to 
probate in England. — Jn the Goods of Coode, Law Rep. 1 P. & D. 449. 

2. A-will, after specific devises and bequests, continued as follows: ‘I give 
all the rest of my household furniture, books, linen, and china, except as herein- 
after mentioned, goods, chattels, estate, and effects, of what nature or kind 
soever, and wheresoever the same shall be at the time of my death,” to trustees, 
‘* their executors, administrators, and assigns,” to sell and pay the proceeds as 
directed. (Surplus, after payment of debts and a legacy, to A. and B.) Then 
followed a bequest of ready money, proceeds of the sale of specified land, 
securities for money, and all sums due to testator at his death, and then further 
specific bequests. At the date of the will, and at the time of his death, testator 
was seised of a freehold estate not mentioned in the will. Held (contrary to 
the decision of Sanderson v. Dobson, 1 Exch. 141, and following s.c. 7 C. B. 81, 
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approved in O'Toole v. Brown, 3 E. & B. 572), that said freehold passed by 
the words ‘‘all the rest of my estate.” — Dobson v. Bowness, Law Rep. 5 Eq. 
404. 

8. Gift to A. until B. reaches twenty-one, then to B. If B. should die before 
her estate ‘‘ should be received,” then over. Codicil, giving A. the income for 
life. Held, that ‘* received” meant “ vested,” and that B.’s estate vested at 
twenty-one, though not to be paid to B. until A.’s death. — West v. Miller, Law 
Rep. 6 Eq. 59. 

4, Bequest of a residue in trust to pay one-fifth of the income each to A., B., 
C., D., and E. for life, remainders to their respective children. In case of the 
death of either of the first takers, ‘‘ without leaving issue,” his share to go to the 
survivors in like manner as the original shares. It was added, that none of said 
shares should be ‘‘ so paid to or become vested interests in” either of said chil- 
dren, until he attained the age of twenty-five; but, in the megan time, trustees 
might pay any part of the income towards the maintenance and education of 
such children respectively. Proviso (void for remoteness), for the accruer 
of shares of children dying before twenty-five to survivors; and then it was 
declared that, in case of death of child before such share accrued, it should 
again accrue in like manner, but provided that in case such child should have 
left issue, such issue should take such share as his parent would have had * if 
living,” such share ‘‘ to be paid to” such issue at such age as before directed 
as to payment of parent’s original shares. Held, that the word ‘‘ vested” must 
be construed as meaning ‘‘ indefeasible ;” and that the remainders to children 
vested in such of said children as were alive at the death of testatrix or born 
afterwards. — In re Edmondson’s Estate, Law Rep. 5 Eq. 389. 

5. Devise to testator’s wife for life, then to his daughter; upon her decease, 
“equally between my surviving brothers and sisters, and those of my wife.” The 
testator’s daughter survived him, but died before his wife. Some of the brothers 
and sisters died before the daughter, others after her, but before the wife. Held, 
that on the death of the wife there was an intestacy. The word ‘ surviving” 
meant surviving the survivor of the tenants for life. — Howard v. Collins, Law 
Rep. 5 Eq. 349. 

6. A testator gave £3,000 to his executors in trust for M., for life, and after 
her death ‘‘in trust for the benefit of her children, to do that which they, my 
executors, may think most to their advantage.” The executors died in the life- 
time of M. Held, that the children of M. who survived her were entitled to 
the fund as tenants in common. — In re Phene’s Trusts, Law Rep. 5 Eq. 346. 

7. A testatrix devised the T. estate to J. for life, with remainders to the sons 
and daughters of J. successively in tail. Proviso, that if any tenant for life or in 
tail in possession should neglect to reside on the T. estate for six months, said 
estate should go to the person next entitled in remainder, as if the person so 
neglecting were then dead without leaving issue; she then bequeathed her resid- 
uary personal estate in trust for the children of the person who should at her 
death become tenant for life of the T. estate (‘‘ other than and besides an eldest 
or only son for the time being entitled in tail in remainder expectant on the de- 
cease of his parent” to the T. estate) who should attain twenty-one or marry; 
and if there be but one child beside such eldest or only son for the time being 
entitled as aforesaid, then in trust for that one child, with a gift over if there 
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should be no such children, or if they should all die before any of them should 
attain a vested interest. J. survived the testatrix, neglected to reside on the T. 
estate for six months, and died leaving a posthumous son, D., who was his only 
child. Held, that D. was entitled to the residuary personal estate, as by reason 
of J.’s forfeiture before his birth, he never had been entitled in tail in remainder 
to the T. estate; and that being an only child he took a vested interest at his 
birth. — Johnson v. Foulds, Law Rep. 5 Eq. 268. 

8. A testator gave his residuary real and personal estate in trust for his “ five 
sons” as tenants in common, and by a codicil revoked and made void the said 
trust so far as the same related to R., one of said sons, or his right therein, and 
in lieu thereof gave £15,000 in trust for R., his wife and children; and if R. 
should have no children, said legacy was to sink into the residue, but so that R, 
or his representatives should take no share or interest therein. Held, that the 
testator died intestate as to the trusts of one-fifth share of the residue, and that 
the £15,000 was not payable out of such share, but was payable before the resi- 
due was ascertained. — Sykes v. Sykes, Law Rep. 3 Ch. 301. 

See ADEMPTION; ADMINISTRATION; ADVANCEMENT; Canapa; ContTin- 
GENT REMAINDER; EXONERATION; ILLEGITIMATE CHILDREN; LEGACY; Mar- 


SHALLING OF Assets; Power; Satisraction; Trust; UNpvuE INFLUENCE; 
Vestep InTerest; WITNESS. 


Up. 


1. The claim of a company’s lessor was resisted on the ground that the con- 
tract was ultra vires, as the premises were larger than the business of the com- 
pany required, and all but one floor was let by them. There was no question 
of bona fides, nor was the house taken on a house-letting speculation. A claim 
for the estimated amount of future rent was allowed to be entered by Woop, 
V.C. 

A dividend was subsequently declared by the liquidators. Held, by Girrarp, 
V.C., that the lessor was not entitled to have any part of the same impounded 
to secure payment of the future rent.— Jn re London & Colonial Co., Horsey’s 
Claim, Law Rep. 5 Eq. 561, 562, n. (1). 

2. A company was formed to work certain patents. Those who furnished the 
capital received preference or A. shares, and so soon as they should have received 
out of the profits a sum equal to their paid up capital, with £7 10s. per cent 
interest, their shares were to be amalgamated with those of the patentees, who 
received paid up ordinary or B. shares, and all distinction between the shares was 
to cease. There was no provision for the division of capital. No profits were 
made, and the company was wound up. Held, that the surplus assets must be dis- 
tributed among the A. and B. shareholders pro rata, without reference to their 
rights in respect of dividend. — Jn re London India Rubber Co., Law Rep. 5 
Eq. 519. 


See ContrisuTory; Sate, 2; Speciric PerFoRMANCE, 1. 


WITNEss. 


Bequest of £200 to B. church, to be disposed of as I. pleases. I.’s wife was 
one of the witnesses. Held, that as I. was a mere trustee, the attestation of his 
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wife did not invalidate the bequest, under the Wills Act. — Cresswell, § 15. v. 
Cresswell, Law Rep. 6 Eq. 69. 


Worps. 
** Cause of action.” —See Cause oF ACTION. 
** Accident.” —See CHarTER Parry, 2. 
** Permanent use.” — See Company, 4. 
Lawfully begotten.” —See Conriict or Laws, 1. 
‘* House.” — See CurTILaGE. 
‘* Out of my estate.” —See EXONERATION. 
** Office,” ** Place.” — See GAMING. 
Next of kin.” —See CHILDREN. 
** Increase.” —See MortGaGe, 1. 
‘* All the rest of my estate.” —See Wit, 2. 
** Received” read ‘** Vested.” — See W111, 3. 
Vested” read Indefeasible.” —See W111, 4. 
** Surviving.” —See W111, d. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports: 49 Barbour (New York); 34 
Georgia; 1 C. E. Green (16 N.J. Chancery); 39 Illinois; 54 Maine; 
24 Maryland; 1 Phillips, Law, 1 Phillips, Equity (North Carolina) ; 13 
Richardson, Equity (South Carolina).] 


Acceptance. — See Deep, 1; Fraups, STaTuTE oF, 2. 
Account. — See CONFEDERATE Money, 5. 
ADMINISTRATOR. — See EXECUTOR AND ADMINISTRATOR. 
AGENT. — See Principat anp AGENT. 
AGREEMENT. — See ConTRACT. 


ALIMONY. 


A bill for alimony, independent of statute, will not be entertained, except 
as incidental to other relief which may give the court jurisdiction. — Anshutz 
v. Anshutz, 1 C. E. Green, 162. 

ARBITRATION. — See AWARD. 


Assets. — See Executor aND ADMINISTRATOR, 1. 


ASSUMPSIT. 


1. If a debtor, having funds in the hands of his agent, orders him to pay a 
creditor with them, and he promises to do so, and the creditor accepts and relies 
upon the agent's promise, the debtor’s control of the fund is gone. The promise 
of the agent is an original promise, in consideration of the funds, and not within 
the Statute of Frauds; and assumpsit for money had and received lies against 
him. — Goodwin v. Bowden, 54 Me. 424. 

2. In assumpsit by the owners of a vessel against the master for earnings, a 
release by one of the plaintiffs is a bar to the action; and evidence of collusion 
between the parties to the same is inadmissible to change its effect. — Hall v. 
Gray, 54 Me. 230. 

See CertiricaTE or Deposit. 


AWARD. 

There being no dispute about the facts in a reference to arbitration of “all 
matters in dispute in relation to” a sale of slaves, the arbitrators decided, accord- 
ing to the subsequent testimony of one of them, on the ground of law, that the 
Emancipation Proclamation of 1862 worked emancipation de jure. The award 
was set aside for mistake of law, by the Circuit Chancellor. On appeal, held, 
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that the losing party was bound by the award, whether there was a mistake of 
law or not. — Mitchell v. De Schamps, 13 Rich. S.C. Eq. 9. 


BattMEnT. — See Carrier; Factor; Rarroap, 4. 
Bank. — See CertiricaTE oF Deposit; Nationat Bank. 


BiLts anp NOTEs. 


1. An instrument promising to pay ‘‘five hundred” to A. or order, but having 
$500” on its face, held, a promissory note. 

In this case, the assignee had obtained judgment against the maker; but, that 
not having been satisfied, he sued the assignor. The note drew ten per cent 
interest after due. Held, that the measure of damages was the amount of the 
judgment, with six per cent interest from the time it was rendered, and costs 
in obtaining the same. — Corgan v. Frew, 39 Ill. 31. 

2. The maker of an accommodation note, not restricted as to the mode of its 
use, is liable to one who has received it to pay or secure a precedent debt; 
otherwise, it seems, where the note is obtained by fraud, or was given for a specific 
purpose, or is void in the hands of the payee on grounds of public policy. — 
Schepp v. Carpenter, 49 Barb. 542. 

3. It is for the court to determine whether or not due diligence has been used 
by the holder of a note or bill to recover the amount due upon the same from the 
maker or acceptor, so as to fix the liability of the indorser. — Staylor v. Bail, 
24 Md. 183. 

4. A note of a third party was indorsed by a mortgagor to a mortgagee, and 
was accepted as conditional payment of the bond. The note was protested, but 
no notice was given to the mortgagor. Held, that the mortgagor was discharged 
both from his liability as indorser and pro tanto from that upon the bond. — 
Shipman v. Cook, 1 C. E. Green, 251. 

5. A prior indorser of a promissory note can maintain an action for contribu- 
tion against a subsequent indorser, on proving that, by an oral agreement between 
them at the time of indorsing, they were, as between themselves, co-sureties. — 
Smith v. Morrill, 54 Me. 48. 

See CerTiIFICATE OF Deposit; CHEck; CONFEDERATE Money, 4,6; Stamp, 
1; Surety; Usury, 2. 

Bona Purcnaser.—See Executor aND ADMINISTRATOR, 1; NOTICE. 
Bonp. — See LiqurpaTep DamaGes; MortGaGE; Surety, 2. 


Bounpary. — See DEED, 2, 3. 


BROKER. 

1. The plaintiff employed the defendant, a broker, to carry stock for him; and, 
the former having failed to make good a margin on demand, the latter sold the 
stock within two hours. This was in May. In September, the plaintiff demanded 
an account of the sales, and received and drew a check for the balance due him. 
This suit was not begun till December. Held, that, even if time enough had not 
been allowed the plaintiff before selling, the sale had been ratified by him. — 
Hanks v. Drake, 49 Barb. 186. 

2. Such a contract is rather a conditional sale than a pledge ; and, on the fail- 
ure of the principal to make the margin good on demand, the broker may sell 
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without giving him notice of the time or place of the sale (WELLEs, J., dissent. 
ing). See Mr. Carter's argument in Hanks v. Drake, supra. — Markham y, 
Jaudon, 49 Barb. 462. 


CARRIER. 

1, A., the day after delivering hay to a railroad company for transportation, 
requested them not to forward it until he had seen the party to whom he had sold 
it. The hay had been put on platform cars, where it was left, and the next day 
it was burnt by sparks from an engine. Held, that, by the request of A. the lia- 
bility of the bailees, as carriers, ceased ; and they were only liable for negligence 
as warehousemen. — St. Louis, 4., & T. H. R.R. Co. v. Montgomery, 39 Ill, 
335. 

2. Checks for luggage worth $456.35 were delivered to a carrier, and a re- 
ceipt taken, on which was printed, ‘‘ Liability limited to $100, except by special 
agreement, to be noted on this card.” There was no proof of assent to these 
terms, except the taking of the receipt. .The luggage was lost by the carrier's 
negligence. /eld, that the carrier was liable for its whole value. It did not ap- 
pear the contract was assented to; and, if it was, it did not limit his liability for 
negligence, but only as an insurer. — Prentice v. Decker, 49 Barb. 21. 

3. So when, in accordance with a previous order, defendants called for lug- 
gage, and received it and their pay from a servant, and delivered to him a similar 
receipt, and a trunk was lost, held, that the carriers were liable. — Limburger v. 
Westcott, 49 Barb. 283. 

4. A receipt for goods, signed by the agent of an express company, was 
marked ‘356.34. C.O.D.” The agent testified that this meant that the com- 
pany undertook to collect $356.34 on delivery of the goods, and to return that 
amount to the consignors. Held, that this evidence was admissible, and that the 


company were bound by the act of their agent.— American Express Co. v. Lesem, 
39 Ill, 312. 


See Damaces, 1; 


Casr. — See ProxrmmatTe Cause. 


CERTIFICATE OF DrposirT. 
A bank, in 1860, gave a depositor a certificate of deposit of $480 in current 
notes of banks of the State, promising to pay said sum in like current notes. 
When demand was made, none of the notes of the banks of the State were cur- 
rent. Held, that the bank was liable for said sum in United States currency, 
with interest from demand. — Fort v. Bank of Cape Fear, 1 Phillips, N.C. 417. 
See Lackey v. Miller, ib. 26. 
Cuariry. — See W111, 4. 


CHECK. 
A check drawn in the common form, and not accepted, is not an assignment 
of funds of the drawer, so as to create an equitable lien on the same as against 


subsequent assignees of ‘all property now belonging” to him. — Lunt v. Bank 
of North America, 49 Barb. 221. 


Common Carrier. — See CARRIER. 
Compounp INTEREST. — See Usury, 1. 
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ConDITION. 


A condition against alienation, before a devisee in fee shall reach thirty-five, 
js void. — Z'witty v. Camp, 1 Phillips, N.C. Eq. 61. 
See Contrracr; Lysurance, 2; 4. 


CONFEDERACY. 


1. Compulsory payment of a debt to a receiver, under sequestration acts of 
the Confederate Government, is no defence to a suit brought for the same since 
the war. 

The running of interest on such a debt was not suspended during the war. — 
Shortridge v. Macon, (U.S. Cire. Ct.), 1 Phillips, N.C. 392. 

2. A trustee, holding land as security for a Pennsylvania creditor, was com- 
pelled, by a decree in a Confederate court, to sell the same and pay the proceeds 
to one of its officers. Held, the land was still subject to the debt in the hands 
of a purchaser with notice, and the latter was declared a trustee. — Ward v. 
Brandt, 1 Phillips, N.C. Eq. 71. 

3. The rule, that a man must come into equity with clean hands, does not 
apply to a case where the complainant seeks to set aside conveyances made by 
himself, with a view to evade the confiscation acts of the Confederate Govern- 
ment.— Blossom v. Van Amringe, 1 Phillips, N.C. Eq. 133. See Lutz v. Yount, 
1 Phillips, N.C. 367. 

4. The enrolling acts of the Confederate Congress held constitutional. — 
Barber v. Irwin, 34 Ga. 27; Jones v. Billingslea, ib. 205. See Parker v. Kaugh- 
man, ib. 136. 

5. An act putting an end to the exemption of those who had previously fur- 
nished substitutes, held constitutional. — Swindle v. Brooks, 34 Ga. 67; Ansley 
vy. Starr, ib. 85. 


CoNFEDERATE Money. 


1. Specific performance of a contract made December, 1864, in consideration 
of Confederate money, was decreed. — Turley v. Nowell, 1 Phillips, N.C. Eq. 
801. See Phillips v. Hooker, ib. 193; Emerson v. Mallett, ib. 235; Aikin v. 
Mooney, 1 Phillips, N.C. 31; Gibbs v. Gibbs, ib. 471. 

2. May 1, 1865, after the surrender of General Johnston, but before it was 
known in Atlanta, D. sold land there to A., for Confederate money, both par- 
ties being ignorant of the surrender. Shortly after, the currency became 
worthless. Held, that the contract would not be rescinded at the instance of D. 
— Abbott v. Dermott, 34 Ga. 227. 

3. A testator, who died childless, January, 1864, bequeathed to his sister-in- 
law $1,000, to her separate use, excluding the jus mariti, by a will dated May, 
1863. He had on hand, at his death, enough Confederate money to pay (nomi- 
nally) all the pecuniary legacies. Held, that she was entitled to payment in 
United States currency, having regard to the circumstances and to the fact that 
Confederate money had ceased to be a currency in 1864. Otherwise, perhaps, 
ofa will coming into operation in 1861 or 1862.— Barham v. Gregory, 1 Phil- 
lips, N.C. Eq. 243. 

4, A promissory note was executed in South Carolina, in 1862, for 2,850 
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** dollars,” payable two years after date. Held, that proof of part payments in 
Confederate notes, and that that was the only currency in use at the time, was 
not enough to show that, by dollars, such notes were meant. 

Held, further, that, under the Ordinance of 1865, the creditor could not claim 
to have the amounts of part payments in Confederate money received by him re- 
duced; but that the defendant might show the true value of the consideration, as 
a measure of the balance due. — Austin v. Kinsman, 13 Rich. 8.C. Eq. 259, 

5. Upon taking an account between a cestui que trust and trustee, held, that 
the former could not, in 1866, raise any question as to the value, on a specie 
basis, of Confederate Treasury notes received by him, being, sui juris, without 
objection in 1863, 1864, and 1865. But that both principal and surety to a bond 
given in 1857 being solvent, and there being no necessity for its collection, the 
trustee was responsible for collecting payment in 1863 in Confederate notes, and 
individual notes due in 1861 and after. So, for collecting in Confederate money 
more of the interest on bonds in his hands than was necessary for the maintenance 
of the cestui que trust, the latter have refused to receive the additional sum in 
such money. — Donnell vy. Donnell, 1 Phillips, N.C. Eq. 148. 

6. Confederate notes received by the holder, and entered as a credit on a 
promissory note, held a valid payment. — Freeman v. Bass, 34 Ga. 355. 

7. A sheriff collected Confederate money, and deposited it in a safe, where, 
in consequence of the absence of the owner of the safe with the key, it remained 
until it became valueless. Held, that he was liable, not for the nominal value of 
such money in United States currency, but for its actual value at the time 
of collection. The spirit of the State Ordinance of 1865 carried out, although 
the letter only applied to contracts. — Hudspetter v. Johnson, 34 Ga. 403. 

8. An order of court to sell land “for cash” is not complied with by a sale 
for Confederate Treasury notes. — McNeill v. Shaw, 1 Phillips, N.C. Eq. 91. 


Conriict or Laws.—See Executor ADMINISTRATOR. 
ConsmpERATION. — See Brits anp Nores, 2; [ysurance, 1. 


ConsTITUTIONAL Law. 


1. After assent by an executor to a pecuniary legacy, there is a contract, 
express or implied, to pay it; and though no action at law may lie on such con- 
tract, it is, nevertheless, within the protection of the constitutional provision 
against impairing the obligation of contracts; and as to such a contract made 
before the passage of a stay law, the latter is unconstitutional. — Dunham v. 
Elford, 13 Rich. 8.C. Eq. 190. 

2. It was competent for the State of North Carolina, in October, 1865, to 
pass a law taxing business done at any time during that year, at any place 
within its boundaries, even although within the Federal lines, and at places 
where there were then no civil officers. — State v. Bell, 1 Phillips, N.C. 76. 

3. An act imposing a larger tax on spirits purchased by a resident of a non- 
resident than on those purchased from the maker in the State, is constitutional. 
— Davis v. Dashiel, 1 Phillips, N.C. 114. 

4. The clause in the Constitution of the United States, Art. IV. § 2, pro- 
viding for the delivery of fugitives from justice charged with treason, felony, or 
other crime, includes acts made criminal by statutes of the State where the act 
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was done passed since the Constitution. — Matter of Hughes, 1 Phillips, N.C. 57. 
See ConreDERACY, 4, 5; Sramp, 2. 


ConsTITUTIONAL Law, 


An act authorizing a private way to be established over the land of a person 
against his objection, was held contrary to the State Constitution (LAWRENCE, J., 
dissenting). — Nesbitt v. Trumbo, 39 Ill. 110. 

See NaTIonaL Bank. 

CONTINGENT INTEREST. 


Bequests to A. at the death of testator’s wife, or when A. marries, or becomes 
of age. Held, a contingent interest. — Allen v. Whitaker, 34 Ga. 6. 


Contract. 

Defendant promised a third party, that, if the latter would give him an order 
for bonds held by a bank as a pledge, he would pay the sum secured, and a check 
of said third party to the plaintiff. The order was given, and the bonds were 
delivered by the bank on payment of the amount due to it. Defendant, when 
called on by said third party and the plaintiff to pay the check, admitted his 
promise, but refused to do so. Held, that the plaintiff could maintain an action 
on said promise, and that the same was not within the Statute of Frauds; the 
main purpose of the promisor being not to answer for another, but to subserve 
his own interests. — Small v. Schaefer, 24 Md. 143. See Corkins v. Collins, 16 
Mich. 478. 

See Assumpsit ; Carrier, 2-4; Law, 1; Fraups, STaTuTEe 
or, 2; Contract; SaLe; Speciric PERFORMANCE. 


ConTRIBUTION. — See anp Notes, 5; Surety, 2. 


CorPorRATION. 

1. Commissioners were appointed to receive subscriptions to a railroad com- 
pany, it being required that one dollar per sharg should be paid at time of sub- 
scribing (the company to be incorporated when one thousand shares were taken), 
and also that the road should be begun within three years, otherwise the charter 
tobe void. After the company was organized, appellant subscribed, subject to 
the conditions of the charter, and also to one that the road should be built on a 
named track, but did not pay one dollar per share at the time. The road was 
not begun within three years ; but a subsequent act extended the time, and waived 
aforfeiture. In an action by the company for calls, held, that the failure to 
pay one dollar per share at time of subscription did not make a subscription 
after the company was organized void; otherwise, of one before that time. 
Neither did the fact, that such subscription was conditional; neither was the 
failure to comply with the condition of the charter as to time a matter of de- 
fence. — Tuggart v. W. Md. R.R. Co., 24 Md. 563. 

2. A statute made stockholders in a corporation severally liable to creditors 
of the same to an amount equal to the amount of their stock, for all debts 
incurred by such company, until the whole amount of capital stock should have 
been paid in, in a certain way. A bill being brought against certain stock- 
holders, who had not paid for their stock, they sought to set off certain loans 
made by them to the company. Held, that they could not do this, but were 
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liable for debts contracted while they were stockholders. — Matthews v. Albert, 
24 Md. 527. 


See Insunction, 1; Surery, 2. 


CovENANT. 

A. borrowed money of B., to be spent in building houses on certain land, 
and gave B. a mortgage of said land, in which he covenanted for himself, his 
representatives, and assigns, to pay the mortgage debt ; and it was also declared 
therein, that this and other covenants as to insurance and taxes should run with 


the land. Held, that they did not, in an action against an assignee of the mort. 
gagor.— Glenn v. Canby, 24 Md. 127. 
See Warranty. 


Crepitors. — See Huspanp anp Wire, 1,2; Votuntary Conveyance. 


Criminat Law. 


It is error in a judge to give any charge to the jury in the absence of the 
prisoner. — State v. Blackwelder, 1 Phillips, N.C. 38. 


See LypicrmentT; Liquor Law; Prostirution; Roppery; Suave, 4, 


Dam. —See Nuisance, 2. 


DAaMAGEs. 


1. In an action against a common carrier for damages caused by unjustifiable 
delay in transporting flour, the decline in its market value between the time when 
it actually arrived at the place of destination, and when it would have arrived but 
for the delay, may be considered by the jury in ascertaining the actual damages 
of the plaintiff. — Weston v. Grand Trunk R. Co., 54 Me. 376. 

2. In an action (on a statute) for negligently causing the death of the plain- 
tiff’s husband, an instruction, ‘‘ that, in the absence of proof (other than the 
death, age, and condition of health, and members and state of the family of de- 
ceased) of actual damage,” the jury could only find nominal damages, held, 
rightly refused. The jury were instructed to confine themselves to such compen- 
sation as would supply the family of deceased the same results as would have 
been afforded by his labor during the probable period he would otherwise have 
lived and earned a livelihood, but that they might consider his age, health, and 
occupation, and the comfort and support afforded his family at the time he was 
killed. Held, correct. — Balt. & O. R.R. Co. v. State, 24 Md. 271. 

See Bitts anp Notes, 1; ConrepERATE Money, 7; Corporation, 2; Es- 
TOPPEL; LeGat TENDER, 1; Liquipatep DamaGes; MortGace. 


Deatu. — See DamaaGes, 2. 


Deep. 


1. A. made a deed of land to his minor children for their benefit, and to pre- 
vent the same being squandered by his then wife. He gave it to the magistrate 
before whom it was acknowledged, to have it recorded. On paying for the re- 
cording, A. asked the recorder to deliver the deed to no one but him, except in 
case of his death, and in that case to the grantees. Held, that there had been a de- 
livery, and that acceptance would be presumed. — Rivard v. Walker, 39 Ill. 413. 
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9, Plaintiff, an administrator of the former owner, conveyed land, adjoining 
and west of his own, to the defendant, bounded ‘ beginning at a stake and 
stones, and southerly corner of” plaintiff's ‘land, thence N. 45° 25° W., for- 
merly 45° N .W., on said” plaintiff’s and R.’s ‘‘line, to a cedar stake.” The 
plaintiff and the former owner of the land conveyed to the defendant had occu- 
pied up to the line marked by the stake and stones for ten years; and, before said 
conveyance, plaintiff with a surveyor fixed said stake and stones as a monument 
of said line. This was with defendant’s knowledge, who supposed it to be the 
true line at the time of conveyance. It was not, and by the true line the defend- 
ant would have received more land. Held, that the land bounded by the true 
line passed to the defendant. It appeared that the ‘stake and stones,” and 
“southerly corner” of plaintiff's land referred to the same starting point; and 
the latter words and the description of the line prevailed, as the more permanent 
and consistent monuments. — Wiswell v. Marston, 54 Me. 270. 

3, Adjoining parcels of land were conveyed at the same time to different parties. 
The boundary between them was expressed to be a certain line, but the southerly 
parcel was conveyed ‘‘ with the buildings thereon standing” habendum, *‘ with 
the privileges and appurtenances thereto belonging,” and a stable thereon over- 
lapped the said line. Said line was the southerly line of what had been laid out 
and habitually used as a way when in the grantor’s possession. Held, that the 
southerly parcel only extended to the line, and did not include the fee of the 
land beyond the same under the stable. And said way, though very convenient, 
not being necessary, there was no right of passage thereon. — Warren v. Blake, 
54 Me. 276. 

4, A contract was made to sell a farm of ‘‘about 115 acres.” The deed de- 
scribed the land by metes and bounds, and as containing ‘ about 115 acres.” 
There was a deficiency of about six acres. Held, a sale of a specific tract, not 
by the acre, but in gross; and an abatement of the price was refused. — Weart v. 
Rose, 1 C. E. Green, 290. 

Dettvery. — See Deep, 1; Fraups, STatuTe or, 2. 
Demanp. — See Guaranty. 
Deyastavit. —See Executor aND ADMINISTRATOR, 1. 


Devisr. — See Conpition; SLave, 2,3; Witt, 3-5. 


DISTRIBUTION. 


1. Remainder ‘‘ to be equally divided between the heirs of my wife M.S., and 
my heirs-at-law.” The division between the heirs of M.S. and those of the 
testator is to be per stirpes, as well as the subsequent division among the indi- 
vidual heirs. — Grandy v. Sawyer, 1 Phillips, N.C. Eq. 8. 

2. So ‘among our next of kin,” there being no next of kin to both at once. 
—Cooper v. Cannon, ib. 83. 


Drvorce. 


Complainant, having a domicile elsewhere, brought her trunk into a State, 
and immediately began a suit for divorce for her husband's adultery. Held, that 
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she was not an inhabitant or resident of the State, within the statute giving the 

court jurisdiction. — Winship v. Winship, 1 C. E. Green, 107. 
Dower. — See PARTNERSHIP, 2. 

Easement. — See Deep, 3; Way. 


ELECTION. 

An heir-at-law claiming a legacy- under a will, and also claiming real estate ag 
heir against the will on account of its defective execution as to passing land, may 
take both, and is not put to his election. — Kearney v. Macomb, 1 C. E. Green, 
189. 

Emancipation. —See Awarp; SLAVE; WARRANTY. 
Eminent Domain. — See ConstiTuTionaL Law, STATR. 

Equity. — See ConrepeEracy, 2, 3; ConrEDERATE Money, 1, 2, 5; Exectioy; 

InsuncTIon ; PartNersHiP, 2; Speciric PERFORMANCE; Sure- 
Ty, 3; Trape Mark. 


EstTopret. 
Judgment was recovered against the plaintiffs for injuries caused by a defect 

in a highway made by defendants. The latter were notified of the suit, and were 

present at the trial. Held, that the verdict and judgment were conclusive evi- 

dence of the defect, the injury to the individual while in the use of due care, and 

the amount of the damage. — Portland v. Richardson, 54 Me. 46. 

See Speciric PERFORMANCE, 3. 


EvIwENce. 
Statute of Limitations pleaded, and presiding: judge could not determine 
whether the date of the note declared on was January or June. Held, that ex- 
trinsic evidence was admissible to show the true date, and that the question was 
properly left to the jury. — Fenderson v. Owen, 54 Me. 372. 
See AssumpsitT, 2; CONFEDERATE Money, 4; Fixture, 1; Lecar Tenner, 
1; Wut, 2. 


Execution. —See SuHerirr’s Sae. 


ExecuToR AND ADMINISTRATOR. 

1. An administrator who held single bills payable on their face to him as 
administrator, which he had received for chattels of his intestate, lawfully sold 
by him, induced P. to become his surety in a purchase made by him for his pri- 
vate purposes, on the security of said bills, which he represented to be his own 
property, alleging also that he was in advance to his intestate’s estate. It turned 
out that in fact he was at the time largely indebted to said estate, and a decree 
against him for a large balance was made soon afterwards. Held, that P. could 
not hold said bills, nor money collected on them, as against a surety on the 
administration bond, for whose indemnity it was necessary that they should be 
restored to the estate (Dunkin, C.J., Glover, J., and Carroxt, C., dissenting). 
— Rhame v. Lewis, 13 Rich. 8.C. Eq. 269. 

2. An administrator, appointed and residing in another State, solvent, and 
under bond for the due performance of his trust, cannot, on coming into Georgia 
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for a temporary purpose, be called to account in equity for waste or mal- 
administration at the instance of distributees. —Jackson v. Johnson, 34 Ga. 511. 
See ConsTITUTIONAL Law, 1. 
Execurory Devise.— See ContINGENT INTEREST; SLAVE, 2, 3. 
EXEMPTION FROM Miuirary SERVICE.— See Conreperacy, 5; Souprer, 2. 
Express Company. — See Carrier, 2-4. 


Factor. 

A factor, who makes advances on account of goods consigned to him, has a 
right to sell enough of the same, according to the usual course of his duty, to 
reimburse such advances, notwithstanding orders to the contrary from the con- 
signor. — Whitney v. Wyman, 24 Md. 131. 


1. Fruit trees and ornamental shrubbery in a nursery pass with the land as 
between vendor and vendee ; and evidence of a verbal agreement for their reser- 
vation, contemporaneous with, but not contained in, the written contract, is not 
admissible. — Smith v. Price, 39 Ill. 28. See Flynt v. Conrad, 1 Phillips, N.C. 190. 

2. Timber trees cut down and lying on the land where they fell, with tops 
and branches still on, pass by a warranty deed of the land, Otherwise, it seems, 
if cut into logs or hewed into timber. — Blackett v. Goddard, 54 Me. 309. 

3. A marine railway, consisting of iron and wooden rails and sleepers, endless 
chain, gear, wheels, and ship cradle, the sleepers being laid on the ground in the 
usual way, with a roadbed of earth, so far as one is required, is a fixture, and 
passes by a levy upon the realty. — Strickland v. Parker, 54 Me. 263. 

4, Land was demised by a lease which was general in its terms, and did not 
specify the mode in which the lessees were to use the same. It was used for 
pens for cattle intended for the United States army, and said cattle were of 
course not fed from said land. An injunction against the removal, by the les- 
sees, of so much of the manure as was not trampled into the soil was refused. — 
Gallagher v. Shipley, 24 Md. 418. 


ForeiGN JUDGMENT. 

A foreign judgment is prima facie evidence, but the jurisdiction of the foreign 
court, and its power over the parties and matters in controversy, may be inquired 
into; and the judgment may be impeached for fraud. — Rankin v. Goddard, 54 
Me. 28. 

Francuise. — See Rartroap, 1. 


Fravp. 

The defendant, a creditor to a large amount, being inquired of as to the sol- 
vency of his debtor, wrote a letter speaking well of it, and not mentioning the 
debt due to himself. Credit was given thereupon, which would have been refused 
had said debt been known of. Defendant having exhausted the debtor's goods 
in paying his own debt, held, that he was liable to the extent of the above credit. 
— Viele v. Goss, 49 Barb. 96. 

See Assumpstr, 2; Executor AND ADMINISTRATOR, 1; SaLE, 1; Votun- 
TaRY CONVEYANCE. 
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Fravups, STaTUTE OF. 


1. An unexecuted verbal agreement, made by a mortgagee to discharge g 
mortgage by a release, is within the Statute of Frauds. — Phillips v. Leavitt, 54 
Me. 405. 

2. Defendants’ wood agent agreed verbally to take all the wood the plaintiff 
would put on the line of their road; and the plaintiff spoke of cutting and hauling 
the wood from his own land, naming a particular place. He cut wood accord. 
ingly, landed it within the limits of the road, and called on the wood agent to 
measure it. The latter said he would, but did not; and, after two or three years, 
the wood was burned by fire from defendants’ engines. Held, that the contract 
was for a sale, and within the Statute of Frauds, and not for the manufacture of 
particular wood into cordwood. Also, that there was no evidence that the de- 
fendants accepted the wood. — Edwards v. Grand Trunk Railway, 54 Me. 105, 

3. The plaintiff, being indebted to one of the defendants in a sum equal to or 
exceeding a debt from the defendants to him, it was agreed by parol that the 
amount due him should be applied upon his indebtedness, and the latter can- 
celled. The plaintiff was to give a receipt, which was never done. Held, that 
his claim was not extinguished. This was a sale of a chose in action by the 
plaintiff, and void by the Statute of Frauds, while resting merely in parol 
(Ineatts, J., dissenting). — Brand v. Brand, 49 Barb. 346. 

4. A receipt by mail of a bill of goods, containing the terms of the sale, 
will not take the sale out of the Statute of Frauds. — Pike v. Wieting, 49 Barb, 
314. 

5. A. and F. made an exchange of lands, each going at once into possession 
of the land acquired, and A. receiving a bond foradeed. F., after having been 
eighteen months in possession, left the country for several years ; whereupon A. 
induced the family of F. to leave F.’s land, and obtained possession of the same 
himself. Held, that F. was entitled to a conveyance of the land. 

A. also took possession of $500 worth of F.’s chattels. Two years later, 
F. gave a receipt for $240, ‘in full of all demands and claims due F.” to date. 
Held, that this only applied to claims arising from the personal property, and 
that the words did not import the transfer of F.’s equitable fee. — Fitzsimmons 
v. Allen, 39 Ill. 440. 


GENERAL AVERAGE. — See INSURANCE, 3. 


GUARANTY. 


In case of an absolute guaranty, no demand or notice of non-payment is. 
necessary to fix the liability of the guarantor. — Dickerson v. Derrickson, 39 Ill. 
574. 


Hicuway.— See Roppery; Way. 


HusBaNnD AND WIFE. 


1. A feme covert, having a separate estate with a general power of appointing 
the same by deed or will, disposed of the same to various parties, subjecting 
expressly only a portion of it to the payment of her debts. Held, that the 
creditors might look to the whole of it. — Rogers v. Hinton, 1 Phillips, N.C. Eq. 
101. 
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9, When a married woman lives apart from her husband, and, having a sepa- 
rate estate, contracts debts, an intention to charge her separate estate will be 
presumed in equity, unless the contrary is shown, whether her title to the same 
be equitable or legal. — Johnson v. Cummins, 1 C. E. Green, 97. 

3. Articles of separation between husband and wife, entered into by them, 
either in contemplation of or after separation, are against law and public policy. 
— Collins v. Collins, 1 Phillips, N.C. Eq. 153. 

4. The courts of North Carolina will not interfere to punish a husband for 
the moderate correction of his wife, although unprovoked. — State v. Rhodes, 
1 Phillips, N.C. 453. 

See Divorce; InsuncTion; VoLtuntary CONVEYANCE. 


ILLEGAL CONTRACT. 


A clause in a policy of insurance, stipulating that, in case any dispute shall 
arise in relation to any alleged loss, no policy holder shall maintain any action 
thereon until he shall have offered to submit his claim to referees to be mutually 
chosen by the parties, and that, in case of any suit being commenced without such 
offer of reference, the company shall be exempted from all liability to the plain- 
tiff's claim: held, void. — Stephenson v. Piscataqua F. & M. Ins. Co., 54 
Me. 55. 


INDICTMENT. 


An indictment, alleging that the accused ‘‘feloniously, wilfully, and of his 
malice aforethought, did kill and murder,” will sustain a verdict of guilty of mur- 
der in the first degree, although that is defined by statute as murder ‘‘ with 


malice express aforethought.” — State v. Verrill, 54 Me. 408. 
See Liquor Law. 


Inrant.— See Deep, 1; Lunacy; Ramroap. 


INJUNCTION. 


1, A stockholder in the defendant company sought to have it enjoined from 
applying to the legislature for leave to fundamentally change its objects. At the 
time when the charter was granted to said company, by a general law of the 
State any charter granted to a corporation was subject to alteration, in the dis- 
cretion of the legislature. The injunction was refused, and the jurisdiction of the 
court denied, as an abridgment of the political rights of the citizen. — Story v. 
Jersey City & B. P. P. R. Co., 1 C. E. Green, 13. 

2. The court will not grant a writ of ne exeat against a husband, on an injunc- 
tion to restrain him from alienating his property, upon the mere apprehension of 
an abandonment. — Anshutz v. Anshutz, 1 C. E. Green, 162. 

See Fixture, 4; RarLroap, 1; Trape Mark. 


Insanity. — See Insurance, 2; Lunacy. 


INSURANCE. 
1. The failure of a mutual insurance company is not a failure of consideration, 
so as to defeat an action on a premium note. Neither can the holder of policies 
in such an insolvent company set off the value of their policies in equity against 
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the sum due on their premium notes. — Conigland v. Insurance Co., 1 Phillips 
N.C. Eq. 341. ‘ 

2. A policy of life insurance contained a condition “that in case the said 
E. . . . shall die by his own hand, or in consequence of a duel, or the violation 
of any . . . law, or by the hands of justice, the policy shall be void.” The jury 
found that said E. (on whose life the policy was taken) killed himself as ‘the 
result of a blind and irresistible impulse, over which the will had no control,” 
Held, that the insurers were liable. The condition did apply to suicide in a fit 
of insanity (Kent, J., dissenting).— Eastabrook v. Union Mutual Life Ins. (o., 
54 Me. 224. 

3. Temporary repairs were made upon a vessel in a foreign port by the 
insured, by the written authority of the insurers, in a case where they might 
have abandoned for a total loss, in order that the vessel might be brought to the 
port of destination, and there permanently repaired at less cost. Held, that the 
liability of the insurers was not limited by the sum insured, but that they were 
liable for the whole expense of the temporary as well as the permanent repairs, 
— Alexander v. Sun Mutual Ins. Co., 49 Barb. 475. 

See ILLeGat Contract. 

InTEREST. — See CONFEDERACY, 1; MortGaGe; Usury. 
INTERNAL REVENUE. — See Liquor Law; Stamp. 
JUDGMENT. — See anp Nores, 1; Estoprei; FoREIGN JUDGMENT, 
JURISDICTION. — See InsuNCTION, 1; SOLDIER, 1. 
LacueEs. — See Bris anp Notes, 4; Speciric PERFORMANCE, 3. 
LapsED Devise anp Legacy. — See WILL, 4, 5. 
Lease. — See Speciric PERFORMANCE, 1. 


Leaacy. 


‘*T give and devise unto S. W. the sum of $5,000, to be paid unto the said 
S. W.; and if the said S. W. die without an heir or heirs, the said sum of $5,000 
is to goto L. C.” Held, that S. W. was entitled to receive said sum without 
giving security. But it was intimated that, if there was danger of loss, security 
might be ordered on the application of the party interested. — Rowe's Ez'rs v. 
White, 1 C. E. Green, 411. See Howard's Ex'rs v. Howard, ib. 486. 

See ConreDERATE Money, 3; ConstiruTionaL Law, 1; ConTINGENT 
TEREST; Exvection; Stave, 2,3; Vestep RemainpeR; WILL, 3-5. 


LeGcaL TENDER. 


1. Plaintiff employed defendant to buy bonds of a certain company. The 
latter bought them with his own money, having received none from the plaintiff, 
for about their face in legal tender, and refused to give them up. Held, that 
evidence that the company paid said bonds in gold, and of the value of gold in 
currency, was admissible. 

It being proved that said bonds were worth par in gold, as collateral security, 
and two witnesses giving their opinion that that was their market value, and that 
they were worth 240 per cent on that rate in paper, although there were no 
sales: held, that an instruction only to find nominal damages was erroneous, 


0 
a 
1 


ant 
dis 
‘ 
am 
J. 
sul 
re 
He 
fo! 
a 
4 
| 


SELECTED DIGEST OF STATE REPORTS. 129 


and that the evidence should have been left to the jury at large (J. C. Smitn, J., 
dissenting). — Simpkins v. Low, 49 Barb. 382. 

2. A promise to repay $10,000 in gold coin, in return for a loan of that 
amount, is not satisfied by a payment of $10,000 in legal tender notes (WELLEs, 
J., dissenting). — Bank of Commonwealth v. Van Vleck, 49 Barb. 508. 

3. Defendants were authorized to charge two cents a mile for fares, and were 
subjected to a penalty for asking and receiving a greater rate. They asked and 
received in advance that rate in gold, or its market value in legal tender notes. 
Held, that they had_incurred the penalty. When a passenger presented himself 
for carriage, it was their duty to carry him, and his duty to pay in advance was 
adebt within the meaning of the Legal Tender Act. — Lewis v. N.Y. C. R.R. Co., 
49 Barb. 330. 

License. — See Liquor Law. 


Limitations, STATUTE OF. — See EVIDENCE. 


LiquIpDATED DAMAGES. 

In an event of his failure to perform certain agreements for a lumbering 
operation on the plaintiff's land, defendant bound himself to him ‘in the full 
and liquidated sum of $1,000, over and above the actual damages” which the 
plaintiff might in consequence sustain. Held, that the $1,000 were liquidated 
damages, and could be recovered. (By Dickerson, Currine, Kent, Dan- 
rortH, and TapLey, JJ. AppLeron, C.J., and Barrows, JJ., dis- 
senting.) — Dwinel v. Brown, 54 Me. 468. 


Liquor Law. 

1, Neither the payment of the United States excise tax nor a license from the 
Jnited States revenue collector will justify the sale of intoxicating liquors in a 
State, in violation of its laws. — State v. Delano, 54 Me. 501. 

2. An indictment for selling intoxicating liquors, or for keeping a tenement 
for that purpose by one holding a license to do so under the United States reve- 
nue laws, cannot be removed into the United States Circuit Court, under U.S. 
St. 1833, c. 57, § 3, or U.S. St. 1864, c. 173, § 50. — State v. Elder, 54 Me. 381. 


Lunacy. 


A commission of lunacy was issued in the case of an infant, who had property, 
but had no guardian, and had passed to statutory age for applying for one. — In 
the matter of Chattin, 1 C. E. Green, 496. 


Mackeret Fisuery. — See PartNersur, 1. 


Marriep Woman. — See Huspanp anp WIFE. 


MastTER AND SERVANT. 

1. A railroad bridge, which was properly built in all respects, fell in conse- 
quence of dry rot, and killed a servant of the company. The day before, it had 
been inspected by the repairer of bridges and division superintendent, and 
watched under the weight of a freight train, and was thought sound. Held, that 
the company were not liable, either for negligence as to their bridge or for the 
employment of incompetent persons to examine the bridge. — Faulkner v. Erie 
R. Co., 49 Barb, 324. 

VOL. 111. 9 
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2. But if a servant is killed by the negligence of an agent, not a fellow-servant, 
but of a higher grade, the company will be liable (Marvin, J., dissenting),— 
Warner v. Erie R. Co., 49 Barb. 558. 

3. A statute makes stockholders of certain corporations personally liable for 
debts due to their laborers, servants, and apprentices. Held, that the civil engi- 
neer and travelling agent of a manufacturing corporation is a servant. — William- 
son v. Wadsworth, 49 Barb. 294. 


MortTGAGE. 

On a bill brought to foreclose a mortgage to secure a bond for the payment 
of money, held, that the mortgagee could recover the full amount of principal 
and interest due, although it exceeded the amount of the penalty of said bond, 
Quere, whether he could not have done so upon the bond itself. I¢ seems, that, 
in an action at law on such a bond, the penalty may be recovered as a debt, and 
the excess of interest beyond the penalty as damages for the detention of the 
debt. — Long v. Long, 1 C. E. Green,’59. 

See Bitts anp Nores, 4; Covenant; Fraups, Statute or, 1; Usury, 3. 


Nationat Bank. 

Shares in the capital stock of a national bank, of which all the capital and 
profits are invested in United States bonds, are subject to State taxation. The 
power of the State in this respect is not derived from the Federal Government, 
Equality of taxation, as between State and national banks, is not affected by 
the fact that, in the case of the former, the bank, and, of the latter, the individual 
stockholder, is taxed. — People v. Bradley, 39 Ill. 130. 


Ne Exeat. — See InguncrI0n, 2. 


NEGLIGENCE. — See Britis anv Notes, 3; Master aND SERVANT, 1, 2; Proxt- 
MATE CausE; RarLroap, 2, 3. 


Notice. 


The agents of one claiming title to land put up on the premises a board, on 
which was printed, ‘‘ For sale by S. H. Kerfoot & Co., 48 Clark Street.” K. & 
Co. were the above agents. The party claiming title had also laid down a side- 
walk on the premises. Held, that these facts amounted to notice of the claim to 
a creditor whose judgment lien attached while the above notice was posted on 
the premises. — Hatch v. Bigelow, 39 Ill. 546. 

See Brits anp Notes, 4; Conrepreracy, 2; Execuror AND ADMINISTRA- 
ToR, 1; Guaranty; Save, 2; Speciric PERFORMANCE, 3. 


NUISANCE. 


1. A tomb on defendant’s land, within forty-four feet of plaintiff’s windows, 
formerly contained bodies, which were removed because their effluvia rendered 
the plaintiff's house unwholesome. Afterwards, another body was put therein, 
and the plaintiff's life was made uncomfortable by apprehension of danger from 
that cause; and the value of his house was lessened by $1,000 or $1,500, 
although no bad smell had been perceived at the date of the writ. Held, that on 
these facts a nonsuit was improperly ordered (Dickerson, J., dissenting).— 
Barnes v. Hathorn, 54 Me. 124. 
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9, The common law allows the owner of the soil over which a floatable but 
innavigable stream flows, to build a dam across it and erect a mill thereon, pro- 
vided he makes a convenient and suitable passage way for the public by or 
through the dam. — Lancey v. Clifford, 54 Me. 487. 

See RarLroap, 1. 

Partition. — See Stave, 1. 


PARTNERSHIP. 


1. Seamen in the mackerel fishery, in the absence of express contract, are neither 
partners in, nor part owners of the fish caught during a voyage. They have only 
a pecuniary claim to a certain proportion of the proceeds. — Lewis v. Chad- 
bourne, 54 Me. 484. 

2. Partnership real estate is subject to dower in favor of the widow of one of 
the partners, so far as a surplus may be left after paying the partnership debts. 
— Stroud v. Stroud, 1 Phillips, N.C. 525. 

See Surety, 2. 

Part Perrormance. — See Fraups, Stature or, 5. 
Payment. — See Brits anp Notes, 4; Conreperacy, 1; CONFEDERATE 
Money, 4-6; Suertrr’s SaLe. 
Pieper. — See Broker; Execuror aND ADMINISTRATOR, 1. 


PoweEr. 


A power to dispose of a fund among children does not authorize a disposition 
of part of the same among grandchildren, while any of the children are capable 
of taking. — Carson v. Carson, 1 Phillips, N.C. Eq. 57. 

See HusBanpD AND WIFE, 1. 


PrincipaL aND AGENT. 


1. A cashier received at his bank a sum of money from the plaintiff, with 
orders to apply it to a note of the latter, then not due. He did apply it to 
another note signed by the plaintiff as surety, which was overdue, both of said 
notes being payable to said bank. The plaintiff never acquiesced in said 
application. Held, that the cashier was personally liable for said money, with 
interest from the time when received, whether he applied it to his own use or 
that of the bank. — Norton v. Kidder, 54 Me. 189. 

2. The fact that a principal has paid his agent the funds with which to pay the 
plaintiff the amount due on a contract of the plaintiff with said agent, in which 
the name of the principal was not mentioned, does not take away the plaintiff's 
right to look to the principal if the agent does not pay as directed. — York C’y 
Bank of Pa. v. Stein, 24 Md. 447. 

See Broker; Carrier, 4; Factor; Lecat Tenper, 1. 


Promissory Notre. — See Britis anp NorEs. 


PROSTITUTION. 


An indictment, under a statute punishing the fraudulent enticing away of an 
unmarried female ‘‘ for the purpose of prostitution,” is not sustained by proof 
that the accused so enticed one away for the purpose of his own sexual gratifica- 
tion only. — State v. Stoyell, 54 Me. 24. 
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Proximate Cause. 

Defendant kindled a fire upon his land for purposes of husbandry. Two days 
later, a violent wind arose, and carried some of the fire sixteen rods, to the plaintiff's 
woodland, where it became unmanageable. Held, that defendant was liable for 
the damage, if it was owing to a want of ordinary care on his part, either in the 
time or manner of kindling, or in the means used to prevent the spreading of 
the fire. — Hewey v. Nourse, 54 Me. 256. 

Pusuication. — See W111, 1. 

Pusiic —See Constirutionat Law, State; Way. 


1. Plaintiffs had received from the legislature a grant of the exclusive right 
of transportation ‘* between the cities of New York and Philadelphia.” The sev- 
eral defendants were subsequently granted the right of transportation between 
different points, remote from plaintiffs’‘road, and all lying between said cities, 
By mutual connections, the defendants were carrying between said cities, as well 
as way freight and passengers. An injunction against such through carriage was 
granted; but an abatement of any part of defendants’ roads was refused, as not 
per se a nuisance to plaintiffs. Held, further, that the defendants’ way trans- 
portation did not infringe plaintiffs’ rights, as the roads were remote from each 
other, and the exclusive grant to the plaintiffs only covered through transporta- 
tion. — Del. & R. Canal & C. & A. R. & T. Co. v. Rar. & Del. Bay R. Co. a 
als., 1 C. E. Green, 321. 

2. A railroad company, by agreement with another company owning a track 
not fenced as required by law, ran trains over said track, by one of which trains 
stock was injured. Held, that the company running the train was liable for the 
injury, though caused by the want of a fence, and though the company owning 
the track might have been also liable if sued. — Illinois Central R.R. Co. v. 
Kanouse, 39 Ill. 272. 

3. A railroad company is bound to use reasonable care only, toward third 
persons not passengers. The infancy of such a third person does not change the 
degree of care required, nor enhance the measure of damages in case of his 
injury. — Bannon v. Baltimore & O. R.R. Co., 24 Md. 108. See State v. Same, 
ib. 84. 

4. The plaintiff, being lame and unable to take charge of his baggage personally, 
gave it in charge to the defendants’ station master at the end of his journey, to 
be kept until sent for. It was lost before it was delivered to the plaintiff. Held, 
that defendants’ liability as a common carrier continued up to the time of loss. 
— Curtis v. Avon, G., & M. M. R.R. Co., 49 Barb. 148. 

See Carrier, 1; Damace, 1; Fixture, 3; Master anp Servant, 1, 2; 
Rospery. 

Ratirication. — See Broker, 1. 
— See CorPoraTION, 2. 
Recistry. — See Sup. 
Recistry oF Deeps. —See Deep, 1. 


Re ease. — See Assumpsir, 2. 
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Remarnper. —See Distrisution; REMAINDER, 
Rescission. — See CONFEDERATE Money, 2. 
Resipuary Girt. — See W111, 3, 5. 
Revocation. —See Assumpsit, 1. 


RossBery. 


The robbery of one walking on a railroad is not a robbery in a highway, within 
the meaning of a penal statute copied from 23 H. VIII. c. 1, § 3, and 1 Ed. VI. 
c. 12, § 10. — State v. Johnson, 1 Phillips, N.C. 140. 


SALE. 


1. Defendant, being then in good standing, gave a verbal order for spirits, 
which were forwarded by rail and stored. He was in fact insolvent at the time 
of the order, and knew this before paying the freight and taking the goods into 
his custody. The jury were instructed that, if he received the goods with intent 
not to pay for them, the sale was void, although he had no such design when he 
ordered the same. Held, correct. — Pike v. Wieling, 49 Barb. 314. 

2, A vendor, after the refusal of the purchaser to perform his part of the bar- 
gain, may sell the goods without notice of the time or place of sale to said pur- 
chaser, and wherever he can get the best price and readiest sale within the usual 
course of trade, he not being restricted to the place of delivery. — Lewis v. 
Greider, 49 Barb. 606. 

See Fraups, STaTuTe or, 2-4; Warranty. 


— See Suerirr’s SALE. 
Seaman. — See ParTNeErRSHIP, 1. 
Set-orr. — See Corporation, 2; [xsurance, 1. 


Suerirr’s SaLe. 


A creditor at a sheriff's sale, without the knowledge of the debtor, made a pri- 
vate arrangement with the bidder, by which the latter was allowed to take the 
chattels sold without payment, under a promise to pay the bid or restore the chat- 
tels for a resale. Held, that as against the debtor the execution was satisfied, and 
the creditor must look to his agreement with the bidder. — Richardson v. Inglesby, 
13 Rich. 8.C. Eq. 59. 


Suir. 


The Act of Congress of July 29, 1850, provides, among other things, that no 
mortgage shall be valid against others than the mortgagor, &c., unless the same 
be recorded in the office of the collector of the customs where such vessel is regis- 
tered or enrolled. A vessel was registered in Portland in 1849, and afterwards, in 
consequence of a partial change of owners, a second time in Boston in 1851. 
Held, that Boston was the only place’where said vessel was registered, within 
the meaning of the act. A sale of a vessel in whole or in part makes a former 
registry void and a new one necessary. When registered anew, the vessel is 
only legally registered where she was last registered. — Chadwick v. Baker, 54 
Me. 9 
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SLAVE. 


1. A partition of an intestate’s estate, consisting of land and slaves, which was 
made and confirmed, without objections then taken, by decree of the Court of 
Equity in 1864, allowed only slaves to complainants, but no land. Held, valid, 
Slaves did not become free, either de jure or de facto, by the Emancipation 
Proclamation in 1862. — Pickett v. Wilkins, 13 Rich. 8.C. Eq. 366. See Mitchell 
v. De Schamps, ib. 9. 

2. Testamentary depositions which, when the will was made and the testator 
died, were void as conflicting with the statutes against manumission, remain void, 
notwithstanding the subsequent abolition of slavery by the Constitution of 1865, 
(In this case the testator made his will in 1861 and died in 1863.) — Cobb y, 
Battle, 34 Ga. 458. 

8. A testator who died in 1864, by will dated 1857, gave their freedom to 
certain slaves. This was void by an act of 1860. The will contained gifts “to 
the above-named liberated slaves.” The slaves being liberated by the result of 
the war, held, that they took the gifts under the will (Barrie, J., dissenting). 
— Hayley v. Hayley, 1 Phillips, N.C. Eq. 180. See Whedbee v. Shannonhouse, 
ib. 283. 

4, A homicide was committed by the prisoner when a slave, and he had since 
become free. Held, that this did not operate a pardon. — State v. Brodnaz, 1 
Phillips, N.C. 41. 

See AwarRD; WaRRANTY. 


Soprier. 


1. Soldiers in the service of the United States are not exempt because of such 
service from trial and punishment by State courts for Violation of State criminal 
laws. — Huggins v. People, 39 Ill. 241. 

2. The giving of a bail bond, with security for appearance to answer a charge 
of felony or other crime, does not exempt the party giving the same from the 
performance of military service whenever required, although such service might 
make an appearance impossible. — McCluskey v. Brock, 34 Ga. 206. 


Speciric PERFORMANCE. 

1. Specific performance of a contract for a lease which did not specify the 
duration of the term, was refused. — Myers v. Forbes, 24 Md. 598. 

2. Specific performance was enforced against a purchaser of land by a decree 
for the payment of the purchase-money. — Hopper v. Hopper, 1 C. E. Green, 
147; Springs v. Sanders, 1 Phillips, N.C. Eq. 67. 

3. Specific performance of a contract to convey land at a ‘* fair price,” may be 
enforced against the alienee of the covenantor without proof of actual notice when 
he derives his title from the deed containing the covenant, although the same is 
unrecorded. But when the covenantee has stood by and allowed said alienee to 
acquire title, take possession, and pay the purchase-money without any intima- 
tion of his claim or willingness to purchase, and since delayed (sixteen years) 
asserting his right, his right is gone. — Van Doren v. Robinson, 1 C. E. Green, 
256. 

See ConreperaTE Money, 1. 
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Sramp. 


1. A joint and several promise to pay to S. or bearer, six months after date, 
the sum set opposite the signers’ names, signed by one with $75, and by three 
others with $37.50 each, against their respective names, with a ten-cent stamp 
thereon, held, to be one contract, not four, and to be sufficiently stamped. 
Held, also, that a failure to cancel said stamp did not invalidate the instrument 
under §§ 156, 158, 163 of the Act of June 30, 1864. Jt seems, that this was a 
joint and several note for $187.50, and that the subdivision of amounts only 
settled the rights of the makers among themselves. — Ballard v. Burnside, 49 
Barb. 102. 

2. The right of one claiming mortgaged property as assignee of the same in 
trust for the benefit of creditors, to hold it discharged of the mortgage for want 
of the proper stamp on the mortgage deed, is not a vested right, and may be 
taken away by a subsequent amendment of the revenue laws. — Hoppock v. Stone, 
49 Barb. 524. 


SraruTEs, CONSTRUCTION oF. — See LeGat TENDER, 3 ; Liquor Law; Pros- 
TITUTION ; Suip; Stamp. 


SraTuTE oF Fraups. —See Fraups, STaTuTE OF. 
SraTuTE oF Limitations. — See EvipENCE. 


Statutes oF Unirep States. —See Lecat Tenner; Liquor Law; 
Nationat Bank; Sur; Stamp. 


Stay Law. —See ConstituTionaL Law, 1. 
Srocx. — See Broker; Narionat Bank. 
STrockHOLDER. —See CorporaTiON; Master aNp SERVANT, 38. 


Surety. 


1. A surety requested the creditor ‘to wait on” the principal ‘‘as long as 
he could; ” and the creditor afterwards gave the latter a written extension for a 
year. Held, that the question, whether the above words authorized a legal con- 
tract for delay, so as to prevent the discharge of the surety, was a question for 
the jury (Curtina, J., dissenting). — Treat v. Smith, 54 Me 112. 

2. One of the members of a corporation, who were liable as general partners, 
having recovered at law against the sureties on an injunction bond, given to him 
by the corporation while he was seeking to collect a debt due from the same: 
held, that, as he was a member of the same when his debt was contracted, he was 
liable to contribute with the other members towards paying the balance due him 
after the effects of the corporation had been exhausted; and that he and the 
other solvent members were bound to indemnify the surety against his liability. — 
Farrow v. Bivings, 13 Rich. 8.C. Eq. 25. 

3. Where a vendor had executed a full title to the land sold, taking from 
vendee a personal bond, with two sureties for the purchase-money; upon the 
insolvency and death of the vendee and one of the sureties, and a sale of the 
land by the devisee of the vendee to a purchaser with notice: held, that the 
other surety could not subject the land to his indemnification on the bond. — 
Miller v. Miller, 1 Phillips, N.C. Eq. 85. 


135 
| 

vas 
of 
id, 
ion 
ell 
or 
d, 
5. 
to 
to 
of 
). 
| 
] 


SELECTED DIGEST OF STATE REPORTS. 


Tax. 


Land in the possession of the Freedman’s Bureau is not exempt from city 
taxation, merely because the State in the annual tax law expressly excepts it 


from the tax thereby imposed on land. — Martin v. City Council, 13 Rich. §.¢, 
Eq. 50. 


See ConstiruTionaL Law, 2, 3; Nationat Bank. 


Tenant in Common. — See TROVER. 


Toms. —See Nuisance, 1. 


Trave Mark. 


1. Plaintiffs made cement from lime-beds near Akron, Erie County, known and 
sold as ‘* Akron Cement” and ‘* Akron Water Lime ;” the packages being marked 
** Newman’s Akron Cement Co. Manufactured at Akron, N.Y. The Hydraulic 
Cement, known as the Akron Water Lime.” Defendants not being inhabitants of 
Akron, but owning lime-beds near Syracuse in Onondaga County, and knowing 
that plaintiffs’ cement was sold by above names, named their beds * Onondaga 
Akron Cement and Water Lime,” and afterwards sold their cement in the 
places where the plaintiffs’ was sold, in packages marked ‘* Alvord’s Onondaga 
Akron Cement, or Water Lime. Manufactured at Syracuse, New York.” Held, 


that the word ‘‘ Akron” was a trade mark, and the use of it was enjoined. — 
Newman v. Alvord, 149 Barb. 588. 


2. The plaintiff was a manufacturer of pencils near Nuremberg. They were 
made round, with black varnish, stamped with gilt numerals and the maker's 
name; and they were wrapped by the dozen and gross in papers similar to those 
used by twenty other makers in that neighborhood. The defendants, of the 
same name and place, made similar pencils, with like marks and wrappers. An 
injunction was refused by SuTHERLAND, J. — Faber v. Faber, 49 Barb. 357. 


TROVER. 


A tenant in common of land, on which was a marine railway, having sold said 
railway to the defendant, and the latter having removed the same and laid it down 


on his own land: held, that the other tenant in common might maintain trover 
for his share of the same, and that the vendor’s claim to retain the purchase- 
money for services, &c., as general superintemdent could not be considered in such 
action. — Strickland v. Parker, 54 Me. 263. 


Trust. — See ConrepEracy, 2; CONFEDERATE Money, 5; Surety, 3. 


TrRustTEE Process. 


N. employed F. to do a job for $300, payable when the work was completed, 
and not before. Before the work was completed, N. was trusteed in an action 
against F. The latter thereupon abandoned the work, and N. was compelled to 


employ others to finish it. Held, that N. was not chargeable as trustee. — 
Otis v. Ford, 54 Me. 104. 


Unitep States, Statutes or. — See Lecat Tenner; Liquor Law; 
NationaL Bank; Suip; Sramp. 
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Usury. 


1. Money due for interest may, by agreement, be changed into principal to 
bear interest in future, but not otherwise. — Banks v. McClellan, 24 Md. 62. 

2. When the payee of a negotiable note tainted with usury sells it for only 
the amount actually advanced with lawful interest, he is not a receiver of illegal 
interest, although the maker has paid the face of the note, including the usurious 
interest to the indorsee. — Atwell v. Gowell, 54 Me. 358. 

8. A bill to foreclose was brought by a second mortgagee against the own- 
ers of the equity of redemption and the first mortgagee, in which it was sought 
to have the first mortgage declared void for usury. Held, that, as to the first 
mortgage, this was a bill to redeem, and that the amount equitably due thereon 
must be paid; although, if the first mortgagee had sought to foreclose, the con- 
tract would have been declared void. The owners of the equity of redemption 
appealed, and sought to have said first mortgage declared void as against them, 
Held, that, admitting their right to set up usury as against a co-defendant, as all 
the parties had been before the court asking a final decree upon proof of usury 
in the mortgage of the first mortgagee, who was brought in simply that the 
premises might be relieved of his incumbrance; and, as the bill could not now be 
dismissed as to him without prejudice to his rights, the appellants could not 
complain. — Hudnit v. Nash, 1 C. E. Green, 550. 


Venpor Purcuaser. — See Fixture, 1, 2; Speciric PERFORMANCE; 
Surety, 3. 


VeEsTED REMAINDER. 


“The negroes to be sold at my wife’s death, and equally divided among all 
ny children.” Held, that the children took a vested remainder, and that, there- 
fore, the representatives of those who died after the testator, but before the 
wife, were entitled to shares. — Falls v. McCulloch, 1 Phillips, N.C. Eq. 140. 


VoLuntTaRy CONVEYANCE. 


A settlement by a husband on his wife, in consideration of her services, is 
voluntary, and fraudulent as to existing debts by an inference of law: as to 
subsequent debts, fraud in fact must be proved. — Belford v. Crane, 1 C. E. 
Green, 265. . 


War. 


The war had ceased before October 12, 1865. — Armstrong v. Jones, 34 Ga. 
809. 


WaAREHOUSEMAN. — See Carrier, 1. 


WARRANTY. 


1. Emancipation is not a breach of a covenant of warranty that slaves sold 
“are slaves for life,” and is not a defence to notes given for the purchase-money. 
The warranty was of the status of the slaves at the time of sale, not against a 
future act of the government. — Hand v. Armstrong, 34 Ga, 232. 

2. So of a warranty ‘* to be slaves for life.” — Bass v. Ware, ib. 386. 
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Way. 


Land taken and used for a plank-road by a private company was abandoned 
by them, and thereupon claimed by the county commissioners as a highway, and 
used as such. eld, not such a change in the use as to entitle the owner of the 
fee to new compensation. Both were similar public uses, and equally onerous, — 
Heath v. Barman, 49 Barb. 496. 

See ConstiruTIONAL Law, Stare; 3; EsTorret. 


Wut. 


1. Testator asked a witness to read a paper, which he did, silently. The tes. 
tator then asked him to witness his signature, and said, in answer to questions, 
that he had heard the paper read, and thought it was all right. Another person 
was then called into the room, and asked by the testator to witness his signature, 
Both witnesses then signed. Nothing was said as to what the paper was. Held, 
that this was not a sufficient publication. — Abbey v. Christy, 49 Barb. 276. 

2. A party who had destroyed a will under an impression, mistaken, but jus- 
tifiable, that it was inoperative, was allowed to prove the substance of it by his 
own testimony, only aided by circumstances, although he was made thereby 
residuary legatee. — Wyckoff v. Wyckoff, 1 C. E. Green, 401. 

3. Devise and bequest of ‘all the rest and residue of my real and personal 
estate” to trustees. ‘* To give to my sister C. N. 250 shares of the capital stock 
of the N.Y. & B. T. Line.” Similar legacies to other relatives, and legacies 
of other specified stocks to other friends. The trustees were “ authorized to 
retain and hold” testator’s present investments, ‘‘ unless requested, in writing, 
by his wife to change the same;” and the trust fund, jn fact, contained stocks 
of the specified kinds in excess of the amount bequeathed. There were pro- 
visions as to surplus interest and dividends. Held, from these and other circum- 
stances (reversing the decree of the chancellor), that the legacies of stock were 
specific. — Norris v. Thomson, 1 C.E. Green, 542, ib. 218; s.c. 2 McCarter, 
493. 

4, Bequest and devise to executors in trust to pay over the same to officers 
of a charitable school, ‘‘ when the available means of such school shall amount 
to $40,000.” More than eleven years had elapsed without any thing having 
been done toward raising the rest of the sum. The executors took the residue 
of the testator’s estate in trust ‘ to be distributed by them to deserving relations, 
and such indigent persons as they may think worthy.” A provision for a son. 
of the testator was expressed to be ‘‘in full for his share in my said estate.” 
Held, that the condition precedent to the payment to the charitable school had 
not been performed within a reasonable time; and that, allowing the distinction 
between a lapsed devise and a lapsed legacy having been abolished by a statute 
by which a devise would pass after acquired real estate, both the land and money 
given for the school fell into the residuum; that, under the clause disposing of 
the residuum, the trust for deserving relations was to be preferred ; and that, after 
the failure of the original trust, the said son was not excluded from a share by 
the above expressions. — Drew v. Wakefield, 54 Me. 291. 

5. Gift of residue to A., B., C., and D., ‘‘ four children of E. and F, A. 
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died, living the testatrix. Held, that his share did not survive to the other 
residuary legatees, but went to the next of kin as undisposed of. — Winston v. 
Webb, 1 Phillips, N.C. Eq. 1. See Hastings v. Earp, ib. 5. 
See Conpition; Conreperate Money, 3; Conrincent Interest; 
Exvection; Legacy; Siave, 2,3; Vestep 
Witness. — See W111, 1. 
Worps. 
Five hundred.” —See Britis anp Nores, 1. 
356.34. 0. D.”—See Carrier, 4. 
** Dollars.” —See CONFEDERATE MONEY, 8. 
** Crime.” —See ConsTITUTIONAL Law, 4. 
** Inhabitant,” Resident.” — See Divorce. 
“ In full of all demands.” —See Fraups, Stature or, 5. 
Debt.” —See LeGat TENDER, 3. 
Servant.” —See Master anp SERVANT, 3. 
‘* For the purpose of prostitution.” —See ProstituTIon. 
‘* Between.” —See Ratiroap, 1. 
‘* Highway.” —See Rospery. 


ed 

nd 

the 

ns, 

on 

re, 

Ad, 

us 

his 

sby 

nal ; 

ies 
to 

ng, 

cks 

me 

ere 

er, 

ers 

unt 

ing 4 

lue 

ns, 

” 

had 

ion 

ute 

ney 

of 

fter 
by 
A 


BOOK NOTICES. 


BOOK NOTICES. 


A Treatise on the Law of Marine Insurance and General Average. By Turorm- 
Lus Parsons, LL.D., Dane Professor of Law in Harvard University, at 
Cambridge. Boston: Little, Brown, & Company. 1868. 2 vols. 


In 1859, Mr. Parsons published a treatise on Maritime Law. This included 
the law of Shipping, Insurance, and Admiralty, and was published in two vol- 
umes, about five hundred pages being devoted to Insurance. Since this treatise 
appeared, we have had frequent occasion to consult it, and have always found 
the authorities fully and accurately collected. We regard it as one of the most 
valuable of Mr. Parsons’ works. In preparing a second edition, Mr. Parsons 
found that the recent cases made it impossible to confine the work within its 
former limits. He therefore determined to prepare a new book on the law of 
Marine Insurance, founding it on the former work, but so increasing its size as 
to enable him to make it as complete as he could; and the result is before us in 
two volumes, which contain more than double the space devoted to Insurance 
in the former work. That this treatise will be of great value to the profession 
we have no doubt. The principles of insurance law are stated in the text with 
great fulness and with great accuracy, and in the notes are to be found, we will 
venture to say, a far more complete collection of the authorities than is to he 
found elsewhere. We were struck, when the work on Maritime Law appeared, 
with the great number of cases which Mr. Parsons had caused to be obtained in 
advance of their publication in the reports. Cases which were not reported until 
1864 were known to the profession by the means of his work in 1859. We find 
in this work the same commendable enterprise. 

Mr. Parsons’ plan of stating in his text the principles of law, and in his notes 
referring to every case bearing with any force upon the statements in the text, 
with copious extracts from the leading authorities, has been followed in this work. 
This plan has many advantages and some disadvantages. It certainly is better 
than that adopted by some writers, of putting every thing but the name of the 


case in the text, and of stating at length case after case, without any attempt to © 


extract the principles involved. Where a point is well settled, no elaborate his- 
tory of the law respecting it is necessary ; but, as every lawyer knows, there are 
very many questions still undetermined, or, if settled in one State, not so in 
another; and in regard to these it is certainly very important that one should 
know exactly how the question stands, what courts have passed upon it, and 
how they have decided. There is, however, some danger of yielding to the 
temptation of making longer citations than are necessary, and we think Mr. Par- 
sons sometimes errs in this respect ; but this is a fault of excess which can readily 


be pardoned. In conclusion, we heartily commend this work to the profes- 
sion, 
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A Treatise on the Law of Highways. By Josepn K. ANGEeLt and Tuomas 
Durrer. Second Edition, with Notes and References to the later Cases. 
By GEORGE F. Cuoate. Boston: Little, Brown, & Company. 1868. 


Since the year 1857, in which the first edition of this standard work was pub- 
lished, there have been a great many cases on the various topics of the law of 
highways. These Judge Choate has arranged after the same plan as that adopted 
in the original treatise of Mr. Angell, and he has incorporated his additions in 
the text and notes. We think that he has done his task thoroughly, and that the 
present edition now presented to the profession will be found to contain all, or 
nearly all, the law on the subject. We have, however, been disappointed in the 
index. It is by no means full enough. 

Perhaps the only other criticism we should be inclined to make of the editor’s 
labors —for the original work is, as we have said, the standard work on the sub- 
ject—is, that he has hardly given sufficient prominence to the new phases of the 
law. Thus in discussing the much-mooted question of the liability of towns and 
cities for accidents occurring through snow and ice making the roads, and espe- 
cially the sidewalks, unsafe, he mentions only in a part of a foot-note (note to 
§ 266, pp. 309, 310) the recent, and certainly important, Massachusetts doc- 
trine, that a person, using due care, being injured by falling on a slippery side- 
walk, has no remedy against the city ; although it is a substantial reversal of the 
view laid down elaborately by Mr. Justice Nelson, in City of Providence v. Clapp, 
17 Howard, 168, whose opinion forms the substance of §§ 264-266. 

We are glad that the publishers have issued a new edition of this book; and 
the constantly recurring cases on the subject assure for it an extensive circula- 
tion. 


Reports of Cases heard and decided in the Supreme Court of Michigan, from 
July 11, 1867, to April 28, 1868. Wuti1am Jennison, Reporter. Vol. IIL., 
being Vol. XVI. of the series. Detroit: Wm. A. Throop & Co. 1868. 


Ir is our fortune, good or bad, to be called upon to examine pretty carefully 
nearly all the new volumes which appear in the different series of State Reports. 
In doing so, we have been much struck by the unaccountable diversity of merit 
which they manifest. We say unaccountable, for the distribution of excellence 
is according to no principle which we can ascertain; contiguous States some- 
times offering the most striking examples of learning and ability on one side, and 
of the want of those qualifications on the other side, of their dividing boundary. 

We are most happy that in the present case our only duty is to praise. The 
Michigan Reports are among the best in the country at the present time. The 
reporter is better than the average, and the judges are candid, able, and well- 
informed. We shall here refer to but three cases, as the American Digest of our 
next number will glean the field which we have partially reaped before. (See 
2 Am. Law Rev. 352, 573, 775.) As to the point on which the court were divided 
in McMillan v. Mich. S. & N. I. R.R. Co., p. 79 (ante, 2 Am. Law Rev. 352), 
we feel a strong leaning to the view of Campbell, J., and the Chief Justice, that 
notice to the consignee of the arrival of goods at the end of their transit is not 
necessary to terminate the liability of a railroad company as common carriers. 
The adverse argument seems based upon the assumption that the undertaking of 
the railroad is to deliver the goods to the consignee at his house or store, from 
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which it is excused, to be sure, on showing its inability to run its cars beyond the 
end of its track, but excused only on accepting the substituted duty of giving 
notice. We should have thought, on the other hand, that when goods haye 
reached the consignees’ end of the road, the contract of carriage, which was made 
with knowledge of and with reference to the nature of the road, was fulfilled, 
(See Norway Plains Co. v. B. & M. R.R. Co., 1 Gray, 263, 272.) As a question 
of expediency, too, while there is an obvious reason for holding carriers to be 
insurers of goods in transitu, in the difficulty, in case of loss, of ascertaining their 
whereabouts or circumstances, this reason loses its force when the goods are 
housed and at the end of the transit. 

The second case we would mention is Hyatt v. Adams, p. 180 (ante, 2 Am, 
Law Rev. 352). We question whether there should not be a civil remedy 
for causing the death of a human being, just as for any other felony. §o 
far as we know, the only authority which even hints at such a distinction in 
the English cases is a somewhat broad remark of Lord Ellenborough, at nisi priug, 
in Baker v. Bolton, Camp. 493. The other cases, and especially the argument of 
Bosanquet, Sergt., in Stone.v. Marsh, 6 B. & C. 551, which was approved by 
the court, look the other way. If there is no difference, it is hard to see why an 
action might not have been brought against one who had been convicted of man- 
slaughter, had his benefit of clergy, and been burnt in the hand (6 B. & C. 558), 
unless the analogy of the appeal of death was followed (4 Bl. Com. 315). Had 
we room, we should like to discuss the allowing of damages for loss of service 
before the death, but not for the death. The death having taken place within a 
year and a day, we should have thought, that, just as thereby the act which 
caused it became felonious, that act (in this case, malpractice) would have re- 
ceived its character from the same fact, in like manner, when made the founda- 
tion of a civil suit. The cause of action was not simply malpractice sufficient to 
cause loss of service ; it was malpractice grave enough to cause death. If dam- 
ages were allowed, how could that element of the case be left out? If the death 
had taken place after a year and a day, we suppose there would have been no 
more legal connection for civil than for criminal purposes between it and the 
unlawful act, its supposed cause. In that case, therefore, the fact of death would 
have been immaterial. 

In People v. Cicott, p. 283 (ante, 2 Am. Law Rev. 574), ballots giving the 
initials only of the candidate’s Christian name were rejected with some hesita- 
tion, and, apparently, chiefly on the authority of earlier cases. The House of 
Representatives in Massachusetts arrived at a different conclusion in a similar 


case, in 1867, in spite of a strong argument by ex-Governor Andrew, who relied . 


a good deal on the earlier Michigan decisions. Six votes for Jonas Champney 
and one for J. Champney were admitted, although the candidate’s name was Jonas 
A, Champney, and although he had a father living and eligible, whose name was 
Jonas C. Champney. House Documents, 1867, No. 64. See Peabody v. Brown, 
10 Gray, 45. See notice (p.150) of 3 Ellis & Ellis, ad finem. 


The Civil Practice Act of the State of California. By Turopore H. Hrrret. 
San Francisco: Sumner Whitney. 1868. 


Wirtnovrt professing to know more than our brethren in the Eastern States 
generally, we should say that the profession in California could not fail to be 
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pleased with the elegant little book before us. It is beautifully gotten up, with 
flexible binding, like a pocket-book, small but clear type, a succinct head-note 
for every section, notes of cases at the foot of each page, and a very full and 
carefully prepared index. The pains taken to make the references to the cases 
complete seem to be very great; and we observe also with pleasure that the 
original text of laws subsequently incorporated in the Code is generally given ; 
a feature which every lawyer will value. We can only say, in short, that the 
book speaks for itself. It cannot but be very useful. 


The Quarterly Journal of Psychological Medicine and Medical Jurisprudence. 
Edited by Witt1am A. Hammonp, M.D., Professor of Diseases of the Mind 
and Nervous System in the Bellevue Hospital Medical College, &e. Vol. II. 
No. 3. July, 1868. New York: D. Appleton & Co. London: Tribner & 
Co. 1868. 

Tuere are many excellent things in this number: discussions on the sound- 
ness of the too common belief that suicide implies insanity ; an essay on the legal 
consequences of insanity ; several interesting cases throwing light on some points 
in medical jurisprudence ; and the like. But we cannot consider the contribution 
of Dr. Horatio R. Storer one of those excellent things. It is characterized by 
such intemperateness of expression, such heat, such puerile volubility, that it 
seems to us not to deserve a place among so many serious and thoughtful essays 
on medical jurisprudence. Some of our readers may recollect that, in our April 
number (2 Am. Law Rev. 543), we had occasion, in a notice of the January num- 
ber of Dr. Hammond’s Journal, to remark on Dr. Storer’s article on the law of 
rape; and that we could not help commenting on the offensive tone of superiority, 
and the entirely needless display of temper, exhibited throughout his essay, In 
our July number (2 Am. Law Rev. 743), we very briefly adverted to a reply to 
the views advanced by Dr. Storer, by a lawyer of New York, Mr. Stern. Here 
we see what may be called Dr. Storer’s replication, and a most extraordinary 
thing itis. We have no room to go into the subject-matter of the discussion ; 
but we may remark, that, while it is a perfectly fair subject for argument, there 
is nothing in it calling for any thing but a sober and sensible treatment from any 
rational and educated man. What sort of a treatment it gets from Dr. Storer 
may be gathered somewhat from the title of his article, which runs as follows: 
“A Consideration of the More Remarkable of the Remarks by Counsellor Simon 
Stern, upon the Law of Rape.” (The unfortunate man having appended ‘ coun- 
sellor at law” to his name, the above effective metathesis is the result.) “ Ex 
pede Herculem. Dr. Storer appears, all through his article, to labor under in- 
tense excitement and indignation, all wholly unnecessary, but extremely amusing. 
He is ‘‘compelled” by ‘the importance of the question involved” ‘*to show 
that” Mr. Stern’s ‘‘ remarks are, in the main, irrelevant, contradictory of them- 
selves, and illogical.” He ‘‘ exposes” ‘‘ three more of the knots” in his ‘ flimsy 
and confused tissue of contradictions.” Nor is he content with thus belaboring 
Mr. Stern. He pitches into the profession generally: An ‘oversight of inherent 
flaw in one’s own argument, in anxiety to defend a cause that had been espoused, 
would seem,” he says, ‘‘ characteristic of many eminently legal minds.” Whether 
aman who writes about a grave question of law in this vein is in a fit state of 
mind to discuss the subject usefully, the legal profession may judge. In our 
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opinion, Dr. Storer had better leave these embarrassing topics for some more 
unexciting theme. It would seem that the consideration of these subjects, how. 
ever matter of fact they may seem to a lawyer, produces a tumult in his sensitive 


breast. We should advise him to defer another blast until he is quite sure that 
he can keep cool. 


Reports of Cases in Law and Equity, argued and determined in the Supreme Court 
of Georgia, at Milledgeville, December Term, 1866. With an Appendix, con. 
taining Several Cases decided by the Honorable John Erskine, in the Circuit 
and District Courts of the United States for Georgia. ‘To which is prefixed g 
Table of Cases reported in the first thirty-one volumes of the Georgia Reports, 
and afterwards cited in one or more of said volumes. Volume XXXY., By 
Logan E. Bieckiey, Reporter. Atlanta, Ga. 1868. 

Mr. Biecktey ends his labors as reporter with this volume, and has shown 
his conscientious industry by prefixing to it the table mentioned in the titlepage, 
This is most useful; and it is only to be regretted that, whenever new reports 
appear, a similar index to the cases cited in them is not added as a matter of 

course. The index to the present volume also is remarkably complete. 

The Georgia Reports are equal to the average of our State reports. If they 
are not above that mark, we think it is in part owing to the small num- 
ber of judges; a matter which is alluded to in connection with another State 
(Nevada) in this number. When it is considered under what interruptions and 
difficulties the law must have been practised for the last few years in several of 
the Southern States, it is matter of surprise that their courts should have main- 
tained so high an excellence as is to be observed. It is still more gratifying to 
notice that in these pages there is little, if any, of the misplaced and turgid rhetoric 
to which some American judges are too prone. There is a touch of bathos in 
Heard v. State, pp. 169, 170, and a doubtful figure in Riley v. Martin, p. 139, 
where the abolition of slavery is likened to ‘the flaming sword placed at the 
east of the garden of Eden, at Adam’s expulsion, turning every way towards the 
community.” But these, we believe, are all. 

We have only space to refer to one or two cases here; the next Digest will 
contain all of general interest. 

Ansley v. Anderson, p. 8, was as follows: A. sold goods for Confederate 
money, for and at the request of B., who, mistaking his legal rights, refused to 
accept the proceeds when tendered him, A. thereupon deposited the amount to 
his own credit in his general bank account, and notified B. that it was subject 
to his order at any time. Confederate money became worthless, and B. now: 
ratifies the sale and demands the value of the proceeds at the time of the sale. 

. Held, that he could not recover. The loss was not owing to negligence of A., 

but to the nature of the proceeds themselves, Fulton Bank v. Marine Bank, 2 
Wallace, 252, was distinguished. Harris, J., dissented, on the ground that he 
by mixing the specific proceeds with his general balance, had converted them to 
his own use; that the proceeds were not really subject to B.’s order, and so not 
at his risk. This is a close case, and the reasoning of the dissenting judge is hard 
to answer. But look at it this way: A. was ordered to barter goods for a cer 
tain other commodity, of a kind known to be in the market and circulating at 
fixed valuations. Before tender, A. surely was only bound to furnish B. the 
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amount and kind of the commodity ordered, not any specific bills. B. surely 
could not have objected to the tender on the ground that the bills were not those 
received, though of the same kind. Now, A. always had in his storehouse, in 
this case his bank, the commodity of the amount and kind he was directed by 
his principal to procure, and was always ready to deliver the same to him. The 
commodity, not being called for, perished by inherent defect. Why should the 
agent be liable? He was ordered to procure, not specific bills, but bills to a cer- 
tain amount, and this he did. 

To put contracts made during the war on a fair basis, an ordinance of the 
Convention of 1865 wisely provided that either party to such a contract, which 
was not yet executed, might give in evidence, in any suit for the enforcement of 
the same, the consideration and value thereof at any time, and the intention of the 
parties as to the particular currency in which payment was to be made, and the 
value of such currency at any time; and that the verdict and judgment should be 
on principles of equity. Held (waiving discussion of the legislative power of the 
Convention), that said ordinance did not impair the obligation of contracts. 
Slaughter v. Culpepper, p. 25. It is certainly desirable that such an ordinance 
should be upheld, if possible. The results of some of the decisions noted in a 
late number of our Digest —Title ‘* Confederate Money ” (ante, Vol. II. pp. 694, 
695) —must be distressing and unjust in the extreme. See, also, Baily v. Milner, 
p. 330. Adams v. Brooks, p. 63, wisely upholds the principle of stare decisis, 
in the face of doubts of the correctness of the original decision. Our courts are 
not apt to err on the side of too much respect for precedent. 

The opinions of the circuit and district judge, Erskine, in the Appendix, are 
all on questions of great moment and interest. Hz parte Law, p. 285, decided 
before Ex parte Garland, 4 Wallace, 333, held, that the test oath required from 
attorneys of the national courts was unconstitutional. 

State of Georgia v. Atkins, p. 315: A State may sue in a circuit court; and 
it is not a ‘‘ corporation,” within the United States Internal Revenue laws. 

Baily v. Milner, p. 330: A note given in consideration of Confederate money 
is void. See Scudder v. Thomas, p. 364. 

United States vy. Athens Armory, p. 344: A full pardon granted and accepted 
prior to the seizure of property or the institution of any proceeding to condemn 
it, is a bar to a judgment of condemnation under the Confiscation Acts. 

Such are some of the points which Judge Erskine discusses with learning and 
industry. Altogether, this little volume contains more interesting matter than 
many of twice its size. 


Reports of Cases argued and determined in the Circuit Court of the United 
States for the Second Circuit. By Samurt Biatcurorp, Judge of the Dis- 
trict Court of the United States for the Southern District of New York. 
Volume IV. New York: Baker, Voorhis, & Co. 1868. 

Tus volume contains the cases decided in the Second Circuit from March, 
1857, to September, 1861. Four years have passed since the third volume was 
published, and the latest case in the present volume is seven years old. We 
trust greater speed will be used in publishing the later decisions. Several of 
the cases here reported have already appeared in the decisions of the Supreme 
Court of the United States, where they were taken on appeal. 

VOL. III. 10 


10re 

tive 

that 

on- 

‘uit 

da 

ts, 

By 
wn 
ze, 

rts 

of 

ey 

m- 

ite 

nd 
of 

to 

ric 

in 

9, 

he 

ll 
te 

2 

d 


146 BOOK NOTICES. 


We notice several cases of interest in this volume. In Brownson vy. Wallace, 
p- 465, it was held, that a court of the United States sitting in New York could 
not regard letters testamentary or of administration granted in another State, 
and such letters give no authority to sue in such court. 

In The Union, p. 90, and in The White Squall, p. 103, are interesting dis. 
cussions of the power of a Court of Admiralty to re-arrest a vessel for the 
same cause of action on which she has been once arrested and delivered up on 
bail. 

In The Yuba, p. 352, it was held to be no objection to a recovery on a bot 
tomry bond that the repairs were made before the loan of money to pay for them 
was effected. 

In Silliman v. Hudson River Bridge Co., p. 74, the constitutionality of the act 
of the legislature of New York, authorizing the construction of a bridge over the 
Hudson River at Albany, was considered, and an opinion pronounced by Nelson, 
J., against the validity of the act. On p. 395, Hall, J., delivered an opposite 
opinion, and an injunction was refused. The case was then certified to the 
Supreme Court of the United States. That court being equally divided, the 
decree of the court below was aflirmed, and the bridge was built. 

In United States v. Collins, p. 140, creditors of the Collins steamship com- 
pany had obtained executions in the State Courts of New York, and were pro- 
ceeding to sell the steamers Atlantic and Baltic. The United States applied 
for an injunction to restrain the sale, claiming to have liens on the steamers by 
virtue of certain mortgages given for moneys advanced to build the steamers, 
It was held, that if the United States had a lien, the creditors had a right to sell 
the vessels subject to the lien, and a doubt was expressed whether the United 
States Courts, could enjoin the State Court. There are also many interesting 
Collision, Charter Party, and Revenue cases. 

Of Judge Blatchford’s merits as a reporter we need say nothing. He is 
already well known to the profession, and has fully sustained in this volume his 
well deserved reputation for carefulness and ability. 


United States District Court Reports. Second Circuit. By Rosert D. Bent- 

pict. Vol. I. No.1. New York: Baker, Voorhis, & Co. 1868. 

Tuis is the first number of a volume which, we trust, will be followed by many 
more, and which the profession should not allow to be discontinued through want 
of patronage. - The decisions of the most important district in the country —the 
Southern District of New York—have been reported from 1827 to 1850, ex- 
cept for the years from 1837 to 1843. This number begins with a case decided 
in September, 1865, and ends with one decided in December, 1866. The pub- 
lishers propose to give full reports of the cases in the Southern and Eastern 
Districts of New York (into which the old Southern District has been divided) 
and to include selected cases from the other districts which shall be of im- 
portance. 

The reports of Blatchford & Howland, Olcott, and Abbott were chiefly 
confined to admiralty cases, and had necessarily a limited circulation. Now, 
however, the jurisdiction of the District Courts is greatly increased. It extends 
to questions arising under the Internal Revenue Act, the National Banking Act, 
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and the Bankrupt Act. This fact makes their decisions of interest and impor- 
tance to every practising lawyer, and should greatly extend the circulation of 
the reports. 

The number now before us contains several interesting questions. The 
Slermer City of Dublin, p. 46, presents a point of great practical importance 
to merchants. ‘The libellants imported a case of braid composed mostly of gold 
tinsel, designed for the manufacture of ladies’ hats. The vessel arrived on the 
17th of September, and proceeded at once to discharge. Through the fault of 
the delivery clerk the case of braid was sent to a public store, and was not de- 
livered to the libellants until the 20th of October. The braid at this time was 
in as good condition as when received, but on the 5th of October, the season 
for disposing of the article to the trade ended, and its market value was less by 
more than fifty per cent than it was at the time it should have been delivered. 
It was held, that this difference could be recovered as damages. On p. 89 is 
an interesting case under the law of 1851, limiting the liability of ship owners. 
On p. 15 is a case in regard to the power of the court to release property 
upon bail, when seized for a breach of the Internal Revenue Act. There are 
also several cases of Salvage, Collision, and Admiralty Practice. 

Mr. Benedict has done his work well. His head-notes are accurate and con- 
cise, and his statement of facts sufficiently full. In cases in rem he has adopted 
the proper mode of citation at the head of each page, and has followed the same 
plan in a few instances at the commencement of the case. In more than half the 
cases, however, he has given the names of the libellants. A suit in rem should 
be cited simply by the name of the rem, and so good an Admiralty lawyer as 
Mr. Benedict should know the usage and conform to it. 


Keports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin. With Tables of the Cases and Principal Matters. By O. M. 
Conover, Official Reporter. Volume XXI. Containing all the cases decided 
before the September Term, 1867, and not previously reported. Madison, 
Wis. 1868. 


Tuis is quite an interesting volume, in a good series. There is more of a 
legal atmosphére about the Supreme Court of Wisconsin, we should judge, than 
in some longer established tribunals. 

We give two or three cases, taken somewhat at random, as there is more mat- 
ter of interest than we have room to refer to here. 

In Klauber vy. American Express Co., p. 21, plaintiff's goods, not being 
secured in cases or by any waterproof ¢overing, were injured by rain in their 
transfer from the cars to the wagon of the defendant, a common carrier, and 
thence to defendant’s office. Held, that defendant was liable for the damage. 

In Boorman v. American Express Co., p. 152, a receipt for goods exempted the 
carrier from all liability. for loss or damage of any package for over fifty dollars, 
unless the just and true value thereof was stated in the receipt. It seems to have 
been held, that this would exempt him in the specified cases from losses by his own 
negligence. But see, on this point, Prentice v. Decker, 49 Barb. 21; Limburger 
v. Westcott, 49 Barb. 283; American Digest for present number, title ‘‘ Carrier,” 
2, 3. 

Pfeil v. Higby, p. 248, does justice, at the expense, perhaps, of logic; though, 
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on this, opinions are much divided. See Bush v. Baldrey, 11 Allen, 367, and 
other Massachusetts cases. It was held, that, defendants being bound to pay a 
foreign debt of plaintiff, and to indemnify him from liability thereon, and plain. 
titl, on their default, having paid it in exchange purchased at the current rate 
with legal tender notes, defendants were liable to him in the full amount paid for 
such exchange. 

In Stephenson v. Unitéd States Express Co., p. 66, a question analogous to that 
in McMillan v. M. 8. & N. I. R.R. Co. is moved. (See notice of 16 Michigan Re- 
ports.) But it is to be observed, that, in this case, the defendants are an express 
company, not a railroad. See, however, Hermann v. Goodrich, p.536. Druecker 
v. Salomon, p. 621, held, that the rules and regulations for enrolling and draft. 
ing the militia, adopted by the President and promulgated by the War Depart. 
ment, under which the draft of 1863 took place, were constitutional and valid, 
and that the Governor, while engaged in enforcing the draft pursuant to those 
rules, and the draft commissioners appointed by him, were officers of the United 
States. The decision of the President as to calling forth the militia was binding 
on all, and resisting the draft was levying war on the United States. Defendant, 
being governor in 1863, arrested plaintiff for resisting the draft, and kept him 
twelve days in custody. Held, that he was not liable, as he had not exceeded the 
discretionary power which was his by virtue of his office. 

In Candee v. Pennsylvania R.R. Co., p. 582, there is a semble by Cole, J., that 
a railroad, selling a through ticket over lines connecting with its own, under 
takes to transport, or cause to be transported, the passenger and his baggage to 
the place of destination. Downer, J., expressed no opinion, 

The reporter’s work seems to be unusually well done. We have expressed 
our views as to the bad effect of the small number of judges, in our notice of the 
Nevada Reports. It is fair to say that this court, from its greater experience or 
some other cause, is more unanimous than the other. 


Reports of Cases determined in the Supreme Court of the State of Nevada, during 
the year 1867. Reported by ALrrep HELM, Clerk of the Court. Volume 
III. San Francisco. 1868. 


WE cannot but think that the small number of judges (three) which constitute 
the Supreme Court in this as in several other States is to be regretted, It de- 
tracts from the weight of a united decision, and almost destroys the authority of 
one from which a member of the court dissents. Moreover, it may be doubted 
whether it does not make differences of opinion more likely. A wise judge 
would have to feel very clear before expressing a view adverse to that of five of 
his brethren, when he might well be less solicitous if he were barely outweighed 
by one. This conclusion is confirmed by an examination of the volume before 
us. There are, if we have counted right, seven opinions in the whole book fully 
concurred in by the three judges; five opinions fully concurred in by two, in 
which the third concurs specially ; six opinions concurred in by two, from which 
the third dissents; three opinions (one a murder case, in which the judgment of 
death was affirmed) delivered by one, a second judge concurring only in the 
result, and a third dissenting; two opinions delivered by one judge, and one 
other concurring only in the result; and all the residue, about twenty-five, de- 
cided by two judges, the third being absent. This, to use no stronger language, 
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js not as it should be; and it is not to be expected that such decisions should be 
treated with much deference beyond the jurisdiction of the court by which they 
are made. 

We have not had time, since receiving these reports, to do more than glance 
over them; and the head-notes to the cases are so long and rambling that they 
afford no aid in ascertaining the points really decided. Beatty v. Rhodes, p. 240, 
js the singular case of one of the judges arguing before the other two that an act 
of the legislature making his salary payable in legal tender notes, it having been 
previously payable in gold, was contrary to a section of the State Constitution, 
ordaining that the salary of the judges should not be increased or diminished 
during their term of office. Held, that the law was constitutional. 

The Constitution of Nevada provides that no person holding a lucrative office 
under the United States shall be eligible to any civil office of profit under that 
State. Defendant, being United States District Attorney, mailed a letter of 
resignation, November fifth, and was elected Attorney General of the State the 
next day. Held, that ‘‘ eligible” meant both ‘‘ capable of being legally chosen” 
and “capable of legally holding,” but that the resignation was complete when 
the letter was mailed. State ex rel. Nourse v. Clarke, p. 566. 

The judges seem to be faithful and hard working. One would think that 
trouble might be saved, and a fairer chance given to change the first impression 
of the court, by having a case re-argued, when thought necessary, before, instead 
of after, one opinion had been written. 


Criminal Abortion: Its Nature, its Evidence, and its Law. By Horatio R. 
Srorer, M.D., LL.B., &., &c., &c., and FRANKLIN Fiske Hearp. Boston: 
Little, Brown, & Company. 1868. 


WE are somewhat puzzled to know precisely how to approach this book for 
purposes of criticism. It is an odd mosaic of morals, medicine, statistics, and 
law. It is difficult to conceive to what class of the community so strange a com- 
pound is appropriately addressed, or from what quarter the demand for it is 
likely to come. The form into which it has been thrown, of course, precludes a 
chance of its circulation as a sermon. It is not improbable that no single copy 
of it will reach the hands of any person who, in the whole course of his life, 
would ever be in any shape concerned in the crime against which it preaches. 
As a medical work, it lays down no principles of treatment, either novel, obscure, 
or unfamiliar to all dabblers in the science. A very small portion only might be 
of some use to the criminal statistician. The legal portion of the work will prob- 
ably be of the greatest practical use. This seems to be a very full and thorough 
collection of all the statutes and cases of value relating to the subject. Very 
generous abstracts of these cases are given, with the express intention of saving 
the reader ‘‘ the necessity of examining the volumes of reports from which they 
are taken.” Yet even thus the legal treatise covers only fifty pages; and though 
we doubt not that Dr. Storer would take issue with us on the statement, we must 
say that we see nothing in the remaining hundred and fifty pages which could 
benefit the practising lawyer, to whom, therefore, three-quarters of the work 
must be sheer superfluity and incumbrance. This law portion, however, seems 
to be very well done ; but the intrinsic evidence of its great fulness, and at the 
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same time its brief compass, shows how very little law there is upon the subject; 
and, by a natural inference, how small is the need of any such work among the 
profession. As a matter of fact, we take it that the great majority of lawyers in 
active practice are never concerned in an abortion cause in the whole course of 
their career. 

Dr. Storer is very angry about the state of the law which punishes persons 
concerned in this crime. Perhaps prosecutions under the statutes are less fre. 
quent in proportion to the frequency of the crime itself than they should be, 
They are certainly very rare. But the fault does not lie in the laws, and would 
not be remedied by further legislation. The intrinsic nature of the deed renders 
it matter of peculiar difficulty to secure the evidence requisite to insure convie- 
tion. Yet it is certainly true that some English rulings do make a lawyer rather 
ashamed of the technicality of the science. In cases where children had had their 
skulls punctured, or had been strangled by ribbons tied around their throats, or 
had actually been beheaded, and were, also even shown to have breathed, the 
guilty parties escaped punishment because it was not further conclusively shown 
that the child had been ‘* wholly born” before the slaughter took place. It is 
hardly surprising that such rulings do not prove reconcilable to the intelligence 
of unprofessional minds. But we are happy to say that the paternity of these 
follies is English. The statutes and rulings in the United States afford little 
ground for the castigation which the indignant physician imposes upon them, 


Reports of Cases argued and determined in the Court of Queen’s Bench and the 
Court of Exchequer Chamber on appeal from the Court of Queen’s Bench. With 
Tables of the Names of the Cases reported and cited, and the Principal Matters. 
By Tuomas Fiower E.uis, of the Middle Temple, and Francis Exus, of the 
Inner Temple, Esqs., Barristers at Law. Vol. III. Containing the Cases 
of Trinity Term and Vacation, and Michaelmas Term and Vacation, 1860, 
and Hilary Term and Vacation, 1861. XXIII. & XXIV. Victoria. With 
References to Decisions in the American Courts. James Parsons, Esq., 
Editor. Philadelphia: T. & J. W. Johnson & Co. 1868. 

Tuere is much force in Chancellor Kent's objection to making the reporters 
the vehicle of dissertations; and, unless this is attempted, it seems to us that the 
best course for an editor is to give only a note of such analogous cases as have 
not yet found their way into the text-books and digests. The industry of Mr. 
Parsons has led him somewhat beyond this limit, but he has, in the main, been 
guided by such a principle, as in the brief but useful notes to Regina v. Sad- 
diers’ Co., pp. 42, 88, on the power of a club to expel a member; to Embleton 
v. Brown, pp. 234, 237, on the common law jurisdiction to low water mark; 
and to Dixon v. Fawcus, pp. 537, 548, on trade marks. (See, on the last point 
of this note, Newman v. Alvord, 49 Barb. 588; American Digest of present num- 
ber, title ‘* Trade Mark,” 1.) 

There are a number of cases of general interest in this volume, though very 
many turn in the main on statutes. In Smith v. Mundy, p. 22, it was held, that 
when halves of bank notes had been sent in payment of a debt due to the receiver 
from a third person, with an intention on the part both of sender and receiver 
that the other halves were to follow, the property remained in the sender until 
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the second halves had been sent; the transfer and payment being until then 
inchoate. The sender could therefore disaffirm the transaction before sending 
the second halves, and demand the first halves of the receiver. 

Regina v. Herford, p. 115, is pleasantly redolent of the old law. Held, that 
a coroner cannot hold an inquest as to the origin of a fire by which no death has 
been occasioned. He has no jurisdiction to hold any other inquest than one on 
death, super visum corporis. Held, also, that a writ of prohibition lies to a court 
of criminal as well as to one of civil jurisdiction. 

Embleton v. Brown, p. 234: The justices of a county have jurisdiction over 
offences committed in the part of the sea adjoining their county, comprised 
between high and low water mark. 

In Regina v. Howes, p. 332, a girl between fifteen and sixteen was given into 
the custody of her father on habeas corpus, although contrary to her desire. 

In Sinclair v. Maritime Passengers’ Ass. Co., p. 478, it was held, that sunstroke 
was not an ‘‘ accident,” within the terms of a policy insuring against any accident 
which should happen to the assured upon any ocean, sea, river, or lake, excepting 
injuries by wounds in battle, or by the act of the Queen’s enemies, or to which 
the assured should knowingly and without some adequate motive expose himself. 

In Dixon v. Faweus, p. 537, defendant having wrongfully directed plaintiff to 
mark bricks (which the latter was to make, and which he had agreed to mark as 
defendant should direct) with the trade mark of R., a third party, and the plain- 
tiff having so done in ignorance of R.’s rights; and R. having thereupon filed a 
bill in chancery against plaintiff for an injunction and an account, and plaintiff 
having compromised the suit, and having subsequently brought his action against 
the defendant to recover the amount paid R. in settlement of the equity suit: 
held, that plaintiff had a good cause of action, inasmuch as, though innocent of 
fraud, he was yet liable in equity to R. Semble, also, that he could recover of 
defendant the costs of the equity suit, on the ground that the same was the 
natural consequence of defendant's acts, whether the plaintiff was liable in such 
suit or not. 

Regina v. Bradley, p. 634: A statute required a voting paper to contain, inter 
alia, the Christian name and surname of the candidate. Held, that papers in- 
scribed ‘* Wn. Bradley,” and ‘* Willm. Bradley,” were admissible as votes for 
William Bradley. (See the notice of 16 Michigan R., in this number.) 

Ashworth v. Stanwizx, p. 701: A member of a firm took part in the work of a 
servant of the firm, and injured him by his negligence. Held, that the firm were 
liable. The case was not within the rule, that a master is not liable for an injury 
caused his servant by the negligence of a fellow-servant while engaged in the 
common employment. 

Such are some of the cases that have attracted our attention; for other matters 
of interest we must refer to the volume itself. 


A Treatise upon the Law of Telegraphs; with an Appendix, embracing the 
General Statutory Provisions of England, Canada, the United States, and the 
States of the Union, upon the subject of Telegraphs. By Wituiam L. Scorr 
and Mitton P. Jarnacrx. Memphis, Tennessee. 1868. 


WE welcome the appearance of this treatise upon telegraphy. It is the first 
upon an important branch of commercial law; and its authors may, indeed, be 
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satisfied with the result of their labors in this comparatively new field. The 

most recent text-books, in which we might have expected much upon the law of 
telegraphs, have almost entirely neglected it. Professor Parsons, even in his 
later works, refers only incidentally to the subject. Judge Redfield, in his able 
volumes upon the law of railways, allows but a single chapter to the discussion 
of the questions presented in this work, and, as we think, without the careful 
consideration which he has given the other chapters of those excellent volumes, 
In the recent excellent edition of Mr. Sedgwick’s treatise on the Law of Damages, 
the law applicable to Telegraph Companies is considered somewhat at length 
in the foot-notes, and particularly the question of their liability ; and it is, per- 
haps, the best considered article that has been hitherto presented to the profession 
upon this important subject. 

But now we have before us an able volume which is devoted to a systematic 
and thorough investigation of every important question that is likely to arise 
under the present system of telegraphy. 

It contains a careful and complete review of all the cases which have been 
adjudicated upon the various subjects relating to telegraphs, and the principal 
ones are printed almost as fully in this work as in the reports. And while it is 
for these reasons of great value to the profession, it is for many other reasons 
of no less value to business men who are engaged in the practical operation 
of telegraphs. This treatise presents a general history of telegraphic corpora- 
tions ; it specifies with much care the particular rules by which they are regulated 
and carried on; it intelligibly defines the duties of the operator, as well as the 
rights of the community with regard to the employment of these companies, 
The chapter upon organization is of special value to business men generally, 
And there are other chapters so full of sound practical ideas that we heartily 
recommend the book to all. 

The general style of this treatise is excellent. It is tersely written. The 
points are briefly stated and always in the most intelligible manner. The analy- 
sis is complete, and every thing seems to be in its proper place, where one would 

expect to find the particular object of his search. 


This has been done even 
at the cost of repetition. 


It has occurred to us that the book might seem unnecessarily self-opinionated ; 
but considering that the subject-matter of the volume is almost entirely new, 
and that there is also much contrariety in the judicial opinions relating thereto, 
it is not to be expected that the discussion should be based very largely upon 
precedents or usage. 

Its authors have certainly shown an independence of thought in the considera- 
tion of the questions relating to the nature of the engagement of telegraph 
companies and their liabilities. If we cannot accept all the views presented 
in this work, we feel bound to give them the weight which is due to carefully 
considered opinions upon topics which have never been judicially settled. 

The position taken in this work with regard to the nature of the engagement of 
telegraph companies deserves special notice : — 

Telegraph companies, say the authors, ‘‘receive written messages at one 
place, and undertake to deliver the same words or symbols to the party addressed, 
at another place. This is a bailment. . . Locatio operis faciendi has no 


place in a correct definition of the nature of this engagement.” .. . It is 
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rather ‘‘in the nature of the bailment, locatio operis mercium vehendarum. . . . 
The character of a chattel seems to be stamped upon a message reduced to 
writing,” &c. 

True it is that such a position is taken in one or two of the cases which 
attempt to decide the question of the liability of telegraph companies ; but in the 
majority of them it is positively denied. When we consider the operations of 
telegraph companies, the agencies they employ, and what they in fact perform, it 
js submitted that the above position is not the most reasonable. How can it be 
considered that telegraph companies are technical common carriers or bailees of 
any sort? They do not obtain the use of any property nor do they bail goods 
as such, ‘‘The telegraph company receives a written message for transmission. 
It uses machinery to reproduce the words of that message at a distant point, 
either by direct copying of it, under some alphabetical system or by translating 
the message into certain symbols which, marked upon paper at a distant point, are 
thus translated into our ordinary language. It cannot be said to be even in the 
manual charge of the message so transmitted, during its transmission.” Birney 
y. N.Y. & Wash. Printing Teleg. Co. 18 Md. 341. 

Is the nature of the engagement of telegraph companies different from that 
of ordinary agents who are employed to perform specific services ? 

The chapter as to the extent of the responsibility of telegraph companies is 
very full and complete. The subject is first presented upon the authorities, and 
then the authors’ views are given at length, while it is conceded by them that the 
weight of judicial opinion is adverse to holding telegraph companies to the 
liability of the common carrier, they nevertheless declare them to be so liable. 
Their reasons are given at length, and they are worthy of the perusal of all. 
The question of their liability is an open one; and whether such companies 
should be held to a greater responsibility than the passenger carrier, or even the 
ordinary bailee, is still a question of much doubt. 

The authors hold persistently to the view that telegraph companies should 
be held liable for loss oecasioned solely by their own negligence, even where 
the sender of the message has not chosen to pay for repetition or insurance. 
We think this position entirely correct, and one which will be ultimately adopted. 
Upon the whole, the profession, and those who are engaged in the business 
of telegraphy, should welcome this book upon the law of telegraphs as, perhaps, 
the best which can now be written, considering the newness of the subjects 
discussed, and the contrariety of the judicial mind with regard to the duties 
and responsibilities of those who engage in the transmission of messages by the 
electric telegraph. Let the authors be satisfied with the result of their patient, 
persistent, and intelligent labors upon the first treatise concerning the law of 
telegraphs. 


4 Treatise on the American Law of Real Property. By Emory Wasnpurn, 
LL.D., Bussey Professor of Law in Harvard University. Author of a 
Treatise on the American Law of Easements and Servitudes. Third Edition. 
3 vols. Boston: Little, Brown, & Company. 1868. 


Tere are some evils which are inevitable in this world; and we suppose 
that the expansion of Professor Washburn’s excellent treatise on real property 
into three volumes is one of them. Such evils, too, it is common to remark, are 
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only blessings in disguise ; and such, we believe, will turn out to be the fact in the 
present instance. For though it was very pleasant for us to feel, in 1864, that 
we had an able, accurate, and comprehensive text-book on the law of real 
property as it existed in this country, all in two volumes; yet it must be 
confessed that we congratulated ourselves a little more than the facts warranted, 
It is no more than the truth to say that such a treatise cannot be contained 
in two volumes; and when we open the present edition of Professor Washburn’s 
work, we are surprised that we ever thought that it could. And this we say, 
having regard not only to the growth of the law on these various topics, since the 
publication of the last edition, and the increased number of important cases 
bearing upon these topics during the last four years; but also to the necessity, 
in order to make the work complete, of treating more thoroughly some matters 
too lightly passed over in the former editions. But especially, when we consider 
the importance of having these recent adjudications duly incorporated in the 
text, and of stating fully the points, hitherto unnoticed, perhaps, on which they 
turn, we are confident that the profession will welcome the three volumes of 
Professor Washburn’s new edition as an old friend laden with another serviceable 
contribution. 

We find the recent cases and statutes systematically, carefully, and clearly 
embodied in this new edition. The law is brought down to the present day, as 
it should be. And notwithstanding the quantity of new statute law, and of new 
cases thereon, requiring laborious analysis and careful compression in order 
to present the results without prolixity, repetition, or obscurity, we can honestly 
say, not only that we have found nothing to criticise, but that we have found 
much to admire. For it must be remembered that, to write a work of this kind, 
so various and comprehensive in its scope as to embrace the diverse statute laws, 
and the decisions thereon of thirty-six distinct States, is a very much more 
difficult task, in many respects, and certainly a much less inviting one, than 
to trace the thread of adjudications on a question of common law. For in the 
latter case the writer is not embarrassed by technical constructions of the statute, 
nor is he obliged to separate so entirely the decisions of one bench from those 
of another bench, because of a difference in the meaning or the words of the 
law which is passed upon. He can use all the cases to discover his -principles; 
while the writer in Professor Washburn’s position can enjoy this pleasure only 
when treating of some of the oldest and most common incidents of real prop- 
erty; in regard to many of the topics of his work he is forced to separate his 
cases from regard to the interpretation of a multitude of statutes. 


It is undoubtedly from the fact that Professor Washburn is seen to have - 


executed his difficult task as well as it could be done, that the wide-spread pop- 
‘ularity of his work on Real Property has sprung. He has composed an admirable 
summary of the law of Real Estate as it exists in the United States. Such is the 
constant communication between the different States, that lawyers in one State 
are in constant need of acquainting themselves with the laws of other States; 
while the recent radical changes in the common law, especially as respects the 
rights of married women, and the right of homestead, make it absolutely neces 
sary that a work of this kind, to be really useful, should be brought down to the 
present time. 


There is in this edition an entirely new section on the Right of Homestead, 
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comprising the law on this important subject as it exists in each of the States of 
the Union. We observe also many new sections and chapters and copious foot- 
notes on subjects too various to be particularly specified. We have also the 
pleasure of remarking on the very ample index with which the book is furnished. 


A Treatise on the Companies’ Act, 1862; with special reference to Winding 
Up, for the Purposes of Reconstruction or Amalgamation ; with Forms and 
Precedents of Memoranda and Articles of Association. With Supplement, 
containing the Companies’ Act, 1867, Notes, and a Digest of Additional 
Cases. By G. Larnam Browne, of the Middle Temple, Barrister at Law. 
London: Stevens & Haynes. 1867. 


Tus volume treats of a branch of law which is peculiar to England, and 
altogether created by statute. However nearly, therefore, it may meet the wants 
of the profession in England, —and we may remark, that, notwithstanding its 
very recent publication, it has already acquired a decided standing in that 
country as a trustworthy and useful treatise,—it can hardly obtain a wide 
circulation in the United States. Portions of the book, however, are of general 
applicability ; and the first part, on ‘* The Life of a Limited Company” may be 
read by the American lawyer with interest and profit. Of course, to any one 
desirous of acquainting himself with the history, constitution, and fortunes of the 
multitudinous ‘‘ limited companies” to which of late years so much of the 
business enterprise and capital of England has been devoted, this work 
of Mr. Latham Browne's is indispensable. 

Incidentally we cannot but notice that many of the most important cases 
in the equity series of the Law Reports arise under the Companies’ Act. 
Indeed, it seems as if the law of this subject were now growing into a well 
understood system with something of the suddenness and rapidity which has 
marked the development of insurance in this country during the last fifty years. 
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Commentaries on the Law of Partnership, as a Branch of Commercial and 
Maritime Jurisprudence; with occasional Illustrations from the Civil and 
Foreign Law. By Josepu Story, LL.D. one of the Justices of the Su- 
preme Court of the United States, and Dane Professsor of Law in Harvard 
University. Sixth Edition. By Joun C. Gray, Jr., of the Boston Bar. 

* Boston: Little, Brown, & Company. 1868. 

A COMMENTATOR on the law of partnership should have not only learning, 
patience, and experience, but he more particularly requires an ingenious mind, 
assisted by the power of clear statement, so that he may be able to draw fine 
distinctions which shall not fade into shadows; and by a subtile analysis of * 
apparently conflicting cases harmonize them to such an extent as will enable him 
to lay down rules of broad application. Such qualifications Judge Story cer- 
tainly had, and therefore it is not surprising to find that the reception of the first 
edition of this work, in 1841, was such as all his books have received, although 
in this case the able treatises of Watson, Gow, and Collyer, on the same subject, 
were already in existence. 

Mr. Gray, in this edition, has cited about nine hundred new cases ; probably 
most of these have been decided since the last edition was published, in 1859; 
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at all events, none will deny the necessity for the present edition who remember 
the importance of the cases relating to this subject which have been decided jp 
this country and England during the last ten years. 

It is of course impossible to speak with certainty upon such a matter; but, a9 
far as we have noticed, all the decisions of interest upon this subject to the 
present time have been cited in this edition. 

We can, however, speak with certainty in regard to the notes which have been 
added by the present editor, and which greatly increase the value of the work, 
and we unhesitatingly praise them for their point and brevity attained without the 
sacrifice of clearness and comprehensiveness. 

The note to section forty-nine discusses the very important question what 
constitutes a partnership, and comes to the conclusion that the fact that a person 
has a lien on the profits, or that he is entitled to an account, though strong 
evidence that he is a partner, is not entirely satisfactory as an ultimate test to be 
applied in all cases. 

We cannot do more than call attention to a note to section ninety-four, upon 
‘Real Estate of a Partnership,” although it well deserves careful study. In 
conclusion, we heartily recommend this work to the profession. 


Reports of Cases decided in the Supreme Court of Appeals of Virginia. By 
Peacuy R. Gratran. Vol. XVII. From April 1, 1866, to July 1, 1867, 
Richmond: V. L. Fore, Printer. 1867. 


WE are glad to observe, in this continuation of Mr. Grattan’s able series 
of reports, that there is no evidence of falling off in the legal learning and 
ability which have always characterized the decisions of the highest court of the 
Commonwealth of Virginia. Nor has there been any lack of opportunity for the 
court to display its powers in the nature of the cases to be adjudicated. Unlike 
some of the Southern States, in which litigation has, since the war, been restricted 
to comparatively few and uninteresting channels, Virginia has apparently no 
want of important and intricate law-suits. We are sorry that we have not been 
able to include cases from Mr. Grattan’s recent volumes in our Selected Digest 
of State Reports; but we will call attention to a few of those in the present 
volume that have seemed most to deserve study. 

In The Merchants’ Ins. Co. v. Edmond, Davenport, & Co., p. 138, the appellees 
insured their vessel, the Sally Magee, with the appellant corporation, on the 
twenty-fourth day of December, 1860. By the policy the company undertook to 
insure inter alia against ‘‘men of war,” ‘ enemies,” ‘‘ takings at sea,” and 
‘‘arrests,” which terms the court in the very clear opinion of Rives, J., 
considered equivalent to the common term ‘ capture.” The ship was cap- 
stured on the 27th of June, 1861, by the United States, and was subsequently 
condemned and confiscated by a prize court. The case is reported in 3 
Wallace, 451, The Sally Magee. Judge Rives, in giving the judgment of the 
court in favor of the appellees, follows the law as laid down in that case by the 
Supreme Court of the United States, and also by the Supreme Court of Massa- 
chusetts, in 1863, in Dole vy. N.E. Mutual Marine Ins. Co., 6 Allen, 373. 

In Sawyer v. Corse, p. 230, the appellant was the contractor for carrying the 
mails between Alexandria and Washington, and a letter containing several 
hundred dollars handed to him by the appellee was lost, owing, as was alleged, to 
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the negligence of one of the carriers of the mail. The question before the 
court was, whether the contractor was responsible for the carelessness of a 
carrier. It was argued that the latter was a public officer, and that under the 
regulations of the Post-office Department he was not the agent of the con- 
tractor, but of the government. The court, in the able opinion of Mr. Justice 
Joynes, reviewed all the English and American cases on this somewhat vexed 
question, and held, that Sawyer, having voluntarily employed the carrier, must 
be considered as responsible for his negligence ; and the case was accordingly 
remanded to the jury to try the question of fact. 

In Oneale’s Case, p. 582, which was on an indictment for bigamy, it was held, 
in opposition to the decisions in New York, Massachusetts, and Connecticut, 
that the confessions and acts of the prisoner were competent evidence to go to 
the jury in proof of marriage. Mr. Justice Rives, delivering the opinion of the 
court, follows, we suppose, the prevailing current of American authority. He 
gives a very satisfactory review of the precedents. 

An important and well considered case, involving several difficult points 
which generally come under the head of ‘conflict of laws,” is Fant et al. v. 
Miller & Mayhew, on p. 48. This was an action of debt on certain promissory 
notes signed in Virginia, but sent to Maryland to be filled up and made payable 
there. They were not stamped according to the laws of Maryland, and a 
suit could not have been brought upon them in that State. It was contended, on 
the part of the defendants, that an action on them would not lie in Virginia; but 
the court held, that, inasmuch as the notes were not void in Maryland for want 
of a stamp, but only inadmissible in evidence, the action would lie in Virginia, 
although the contract was a Maryland and not a Virginia contract. The elabo- 
rate opinion of Mr. Justice Jeynes in this part of the case is well worth 
perusal. Another question was that presented by the defence of usury. The 
contract was usurious according to the law of Maryland; but in that State 
simple interest may always be recovered on a usurious contract. The defendants, 
however, contended that the courts of Virginia must follow the lex fori of 
Virginia in cases of usury, and restrict the recovery of the plaintiffs to the 
amount of the principal of the debt. But the court eld, that there was nothing 
in the lex fori, the law of Virginia, to prevent the plaintiffs getting judgment 
for the amount of their notes, and simple interest thereon, according to the 
lez loci contractus. See the opinion of Rives, J., p. 63, quoting McFadin v. 
Burns, 5 Gray, 599. 

We wish we had space to remark on other cases in this volume. There are 
several which contain able and full discussions of equity powers, and of the 
practice in courts of chancery, which we should be glad to mention, had we space 
to do so. . 


Commentaries on the Criminal Law. By Joret Prentiss Bisnop, author of 
“The First Book of the Law,” and Commentaries on the Law of ‘‘ Criminal 
Procedure,” and of ‘* Marriage and Divorce.” Fourth Edition, revised and 
enlarged. Boston: Little, Brown, & Company. 1868. 


WE cannot say that we have examined thoroughly this latest edition of Mr. 
Bishop's well-known work on Criminal Law, nor, indeed, that we have ever read 
through the original work; but we can say honestly that we have had repeated occa- 
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sions to refer to it, and have never done so without pleasure and profit. Indeed, 
if we mistake not, it is the only complete American work upon this important 
branch of the law. We have various learned and valuable English books, which 
have been annotated by American editors; but they are not specially adapted to: 
the needs of the American student and practising lawyer. 

The first volume of this work was originally published in 1856, and the second 
in 1858. The present edition, which is the fourth, has been carefully revised, 
nearly a thousand new references to cases added, and very many changes in the 
text, of more or less importance, made. One is struck, in reading it, with the 
enthusiasm shown by the learned author in his professional studies and investiga. 
tions, with his earnest desire to get to the bottom of the argument, the extent of 
his reading, and the clear and methodical arrangement of the text. Sometimes 
he shows a disposition to criticise our judges in a tone which does not quite com- 
port with our sense of respect for the bench, and which fails, perhaps, to do them 
justice ; as, for instance, where he says (note to Vol. I. § 65), speaking of the 
opinion of the United States Supreme Court, in the case Ex parte Milligan, 4 Wall. 
2, ‘* That our whole Supreme Court should, without reflection, and without looking 
into the authorities, have accepted this as the true language of the law, seems in the 
highest degree surprising. It shows, at least, that high position and acknowl 
edged talent, and the responsibilities of official place, are not adequate to keep 
from error steps which are taken without looking and without thinking.” (The 
italics are our own.) But we hasten to say that faults such as this, of which sey- 
eral illustrations are to be found elsewhere in the work before us, as well as in 
other publications of Mr. Bishop, are, after all, only minor blemishes, and ought 
not to stand in the way ofa full and hearty recognition of the great services 
which Mr. Bishop has rendered the profession. And we think he may justly 
complain of some of the criticisms to which his books have been subjected, that 
they give to those unfamiliar with them the impression that his pages are pretty 
well filled with ill-natured flings at the courts, and ex cathedra criticisms upon 
their decisions. 

Mr. Bishop complains in his preface that so little attention is paid by the pro- 
fession generally, particularly in commercial cities, to the study of the Criminal 
Law. We have no doubt that the complaint is just; but it is easy to see the 
explanation. Lawyers, as a general rule, after completing their preparatory 
studies, are not disposed to investigate very fully a department of the law where 
they do not expect to practise; and they cannot readily bring themselves to 
make a business of criminal practice in the cities, where contact with most of the 


defendants and their witnesses is so disagreeable, not to say revolting. Hence | 


it is, however, that when the rare occasions do arise in which the general prac 
titioner goes into the criminal court, he particularly appreciates such a work as 
Mr. Bishop's, which is full and exact in its statement of principles, discussion 
of mooted questions, and reference to decided cases. The analytical index to the 
first volume and the general index to both volumes are most admirably and care- 


fully prepared. 
Delusion considered as a Test of Insanity. By I. Ray, M.D. 


Tris extremely interesting essay is reprinted from the ‘* American Journal of 
Medical Science” for July, 1868, Our brethren of the medical profession have 
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done much of late to throw light on some of our most perplexing questions, and 
especially is our own profession indebted to Dr. Ray and Dr. Hammond. It 
cannot be that lawyers will deny themselves an acquaintance with these most 
yaluable studies on insanity, which are constantly appearing from time to time 
in our medical journals. In the present essay, the discussion is necessarily so 
yaried in treatment, and consists in so great part of analysis of particular cases, 
that we cannot here present even a summary of the views advocated. We can 
only say that it will well repay perusal. 


Bleckley’s Cited Cases. Table of Cases reported in the First Thirty-one Vol- 
umes of the Georgia Reports (1 Kelly to 31 Georgia), and afterwards cited 
in one or more of said volumes. To which is added a List of Cases Cited in 
the 34th and 35th Georgia Reports. Compiled by L. E. Biecktey, late Re- 
porter of the Supreme Court of Georgia. Atlanta, Ga. Intelligencer Book 
and Job Office. 1868. 

Tuis is really a marvel of patient and laborious industry. We have already 
remarked its value in our notice of the 35th Georgia; but as it is published in 
a separate pamphlet, we take pleasure in drawing the attention of our readers 
especially to its merits. Every case in all the thirty-five volumes is noted in 
order, and references are given to every subsequent citation of the case. It 
cannot fail to be of great assistance to the profession in that State. 


The Western Jurist. For June and September. 

Tre June number contains an interesting account of a jury trial in Germany, 
and a notice of the second volume of the Reports of the Supreme Court of the 
Sandwich Islands. Both these contributions are of great interest to the general 
student of law, and will well repay perusal. 


The American Law Register. For June, July, and August. 


We commend the article in the August number on ‘‘ Railway Management 
and Responsibility,” as a timely and able discussion of a most important sub- 
ject. 


The Pittsburgh Legal Journal. 

The Legal Intelligencer. Philadelphia. 

The Internal Revenue Record and Customs Journal. New York. 
The Weekly Bankrupt Register. New York. 

The New York Daily Transcript. 

The Canada Law Journal. Toronto. 

The Canada Law Journal. Montreal. 

The Local Courts and Municipal Gazette. Toronto. 

The Galaxy. New York. September, 1868. 

The Overland Monthly. San Francisco. July, 1868. 
The Congregational Review. Boston, September, 1868, 
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The Law Bookseller. New York. Baker, Voorhis, & Co. 
Containing many legal advertisements, with incidental matters of interest, 


The Law Magazine and Law Review; or, Quarterly Journal of Jurisprudence, 
For August, 1868. London: Butterworths. 


The Law Times. London. 
The Solicitor’s Journal and Reporter. London, 


Al 


Ch 
Co 
Co 
Cr 
Ge 
Ge 
Hi 
Ke 
li 


Abb 
Alal 
Ang 
Bac 

4 
Bar 
Bet 
Ber 
Bet 
Bla 
Bu 
M 


LIST OF NEW LAW BOOKS, 


A LIST OF NEW LAW BOOKS PUBLISHED IN ENGLAND AND 
AMERICA SINCE JULY 1, 1868. 


Abbott’s Practice Reports. New Series. Vol. 3. 8vo, sheep, $5.00. Diossy & Co., 
New York. 

Alabama Supreme Court Reports. Vol. 40. (Shepherd.) 8vo, sheep, $6.00. Bar- 
rett & Brown, Montgomery. 

Angell on Highways. Second edition. By G.F. Choate. 8vo, sheep, $6.00. Little, 
Brown, & Co., Boston. 

Bacon’s Digest of Decisions in the Supreme Court of Georgia. Vols. 21 to 30, in- 

" clusive. 8vo, sheep, $8.00. T. W. Burke & Co., Macon. 

Barnes’s General Laws of the State of New York, Relating to Fire, Marine, Life, and 
Casualty Insurance Companies. Third edition. 8vo, half sheep, $2.00. Weed, 
Parsons, & Co., Albany. 

Benedict’s United States District Court Reports. (Second Circuit.) Vol. 1, No. 1. 
8vo, paper, $1.50. Baker, Voorhis, & Co., New York. 

Benjamin’s Law of Sale of Personal Property. Royal 8vo, cloth, 24s. London. 

Benyon’s Law of Life Assurance. 8vo, cloth, 30s. Layton, London. 

Blatchford’s United States Circuit Court Reports. Vol. 4. 8vo, sheep, $7.50. Baker, 
Voorhis, & Co., New York. 

Bump’s Annotated Bankrupt Law. 8vo, $2.50. Baker, Voorhis & Co., New 
York. 

Chitty’s Precedents in Pleading. Part 2. Royal 8vo, cloth, 18s. Butterworths, 
London. 

Coote’s Practice of the High Court of Admiralty. Second edition. 8vo, cloth, 16s. 
Butterworths, London. 

Cox’s Law and Practice of Registration at Elections. Part 1. 7s. 6d. London. 

Crump’s English Law of Sale and Pledge by Factors and Agents. 8vo, paper, 1s. 
Stevens & Son, London. 

Georgia Supreme Court Reports. Vol. 35. (Bleckley.) 8vo, sheep, $6.00. Atlanta. 

Georgia Reports. Vol. 36. (Hammond.) 8vo, sheep, $7.50. T. W. Burke & Co., 
Macon. 

Hittell’s GeneraleLaws of the State of California, from 1850 to 1864, inclusive. Royal 
8vo, sheep, $25.00. H. H. Bancroft, San Francisco. 

Kerr’s Treatise on the Law of Fraud and Mistake. 8vo, cloth, 16s. London. 

Littleton and Blatchley’s Digest of Fire Insurance Decisions, Pronounced in the 
Courts of Great Britain and the United States. New edition to 1868. By 
Stephen G. Glarke. 8vo, sheep, $7.50. Baker, Voorhis, & Co., New York. 

Louisiana Supreme Court Reports. Vol. 19. (Hawkins.) 8vo, sheep, $15.00. B. 
Bloomfield & Co., New Orleans. 

Macdonald’s Handy Book of the Law Relative to Masters, Workmen, Servants, and 
Apprentices in all Trades and Occupations. 8vo, cloth, 8s. 6d. Mackenzie, 
London. 
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May on Parliaments. Sixth edition. 8vo, cloth, 35s. Butterworths, London. 

Michigan Reports. (Jennison.) Vol. 16. 8vo, sheep, $5.50. Throop & Co., Detroit, 

Ohio State Reports. Vol. 17. (Critchfield.) 8vo, sheep, $5.50. Nevins & Myers, 
Columbus. 


Oliver’s Practical Manual of Shipping Law. Crown 8vo, cloth, 3s. 6d. Foster, Lon- 
don. 


Opinions of the Attorneys General. Vol. 10. 8vo, sheep, $2.00. W. H.&0.H, 
Morrison, Washington. 

Parsons’s Treatise on the Law of Marine Insurance and General Average. 2 vols, 
8vo, sheep, $15.00. Little, Brown, & Co., Boston. 


Pennsylvania State Reports. (Smith.) Vol. 55. 8vo, sheep, $4.50. Kay & Brother, 
Philadelphia. 


Phillips’s Equity Reports of the Supreme Court of North Carolina. 8vo, sheep, $5.00. 
Nichols, Gorman, & Neatherly, Raleigh. 

Phillips’s Law Reports of the Supreme Court of North Carolina. 8vo, sheep, $7.50. 
Nichols, Gorman, & Neatherly, Raleigh. 

Pollock’s County Courts Practice. Sixth edition. 8vo, cloth, 32s. Sweet, Lon- 
don. 


Rawlinson’s Municipal Corporations Act. By Geary. 12mo, cloth, 24s. London. 


Richardson’s South Carolina Equity Reports. Vol. 13. 8vo, sheep, $6.50. E. J. 


Dawson & Co., Charleston. 

Robertson’s New York Superior Court Reports. Vol. 4. 8vo, sheep, $6.00. W.C. 
Little, Albany. 

Roscoe’s Digest of the Law of Evidence in Criminal Cases. Seventh edition. By 
Stephen. 8vo, cloth, 3ls. 6d. Stevens & Sons, London. 

Short & Jones’s County Courts Acts, &c., 1868. 8vo, cloth, 31s. 6d. London. 

Smith’s Manual of Equity Jurisprudence. Ninth edition. 12s. Stevens, Lon- 
don. 


Storer and Heard on Criminal Abortion. 8vo, sheep, $2.50. Cloth, $2.25. Little, 
Brown, & Co., Boston. 


Tiffany’s (Joel) New York Court of Appeal Cases. Vol. 37. 8vo, sheep, $3.50, 
W. C. Little, Albany. 

Townshend’s Treatise on the Wrongs called Slander and Libel, and on their Reme- 
dies. 8vo, sheep, $6.50. Baker, Voorhis & Co., New York. 

Tudor’s Leading Cases in Mercantile and Maritime Law, with Notes. Second edi- 
tion. Royal 8vo, cloth, 38s. Maxwell & Son, London. 

Urlin’s Manual of Law Relating to Office of Trustees. 12mo, cloth, 12s. London. 

Wallace’s Supreme Court Reports. Vol. 6. 8vo, sheep, $6.00. W. H. & O. H. 
Morrison, Washington. 

Washburn’s Treatise on the American Law of Real Property. Third edition. 8 
vols. 8vo, sheep, $22.50. Little, Brown, & Co., Boston. . 

West Virginia Supreme Court Reports. Vol. 2. (Hagan.) 8vo, sheep, $6.50. 
Morgan & Hoffman, Morgantown. 

Wharton’s American Criminal Law. Vol. 2. 8vo, sheep, $7.50. Kay & Brother, 
Philadelphia. 

Williams’s Law of Real Prdperty, 8vo, cloth. Eighth edition. 21s. London. 


Wisconsin Supreme Court Reports. (Conover.) Vol. 21. 8vo, sheep, $5.00. At- 
wood & Rublee, Madison. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


Srate Tax ON Deposits Savines Banks. Supreme Court.— Provident 
Institution for Savings v. Commonwealth of Massachusetts.—In error to the 
Supreme Court of Massachusetts. Mr. Justice Clifford delivered the opinion of 
the court as follows : — 


“TJnstitutions for savings, incorporated under the laws of Massachusetts, are 
required by law to pay to the Treasurer of the Commonwealth a tax on account of 
their depositors of three-fourths of one per cent per annum on the amount of their 
deposits. Half the amount of such annual tax is to be assessed on the average 
amount of such deposits for the six months preceding the first day of November in 
each year. Semi-annual returns are required to be made by the corporation, specify- 
ing the amount of their deposits on those days, and the average amount for the six 
months next preceding, and the provision is that the property taxed under that sec- 
tion, or under the section preceding it, ‘shall be otherwise exempt from taxation for 
the current year in which the tax is paid.’ (St. 1862, c. 224, § 4; St. 1863, 
c. 164.) The average amount of deposits in the institution standing to the credit of 
the depositors for the six months preceding the first day of May, 1865, was 
$8,047,652.19, of which $1,327,000 was invested in the public funds of the United 
States. Due returns were made by the corporation defendants, and they paid the per- 
centage on the whole amount of the deposits not invested in the national public funds. 
Corporations neglecting to pay such a tax are made liable, by the 11th section of the 
act, for the amount withheld, with costs and interest, in an action of assumpsit in the 
name of the Commonwealth. 

“Proceedings were accordingly commenced, and the parties submitted the contro- 
versy to the State Court upon an agreed statement of facts, which is exhibited on the 
record. Judgment was rendered for the plaintiff for the balance of the tax, with 
costs and interest, and the defendants sued out a writ of error under the 25th section 
of the Judiciary Act, and removed the cause into this court. 

“By their charter, the corporation defendants were empowered to receive deposits 
from any person or persons disposed to become depositors, and to use and improve the 
same to the best advantage; but they were required to apply and divide the income or 
profit thereof, with reasonable deductions, among the persons making the deposits. 
(5 Special Laws, 172.) Such corporations may receive on deposit, for the use and 
benefit of depositors, all sums of money offered for that purpose ; but recent legislation 
provides that they shall not hold of one depositor, other than a religious or charitable 
corporation, more than $1,000 at the same time. They may invest such deposits in 
first mortgages of real estate, or in the stock of the State banks, or in the public funds 
of the State, or of certain other States, or of the United States, or the deposits may 
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be loaned to any city, county, or town in the State, or on notes, with a pledge of any 
of those securities as collateral. (General Statutes, c. 57, §§ 141, 142.) 

“Most of the questions involved were very carefully considered in the case. The 
Society of Savings v. Corte was argued at the present term, and received the con- 
clusive determination of the court. Extended argument in support of the judgment 
is unnecessary, as we are entirely satisfied with our conclusions, and with the reasons 
assigned therefor at the time the judgment was rendered. 

“ Taxation in that State is regulated to a certain extent by the Constitution of the 
State, adopted in 1780, and which is still in force, and in that respect without altera- 
tion. Full power and authority are therein given to the legislature, ‘to impose and 
levy proportional and reasonable assessments, rates, and taxes upon all the inhabitants 
of, and persons resident, and estates lying within, the said Commonwealth, and also to 
impose and levy reasonable duties and excises upon any produce, goods, wares, mer- 
chandise, and commodities whatsoever, brought into, produced, manufactured, or being 
within the same.’ The first judicial exposition of that clause was given in the year 
1815, in a case which was fully considered, and of much importance, and which 
remains unquestioned to the present time. (Portland Bank v. Apthorp, 12 Mass, 252.) 
Incorporated banks were required by the act of the legislature, passed June 23, 1812, 
to pay annually to the Treasurer of the State, for the use of the same, a tax of one 
half of one per cent on the amount of the original stock issued to the stockholders, 
(4 Mass. Laws, 317.) Due assessment of the tax was made, and the bank failing to 
pay the amount, it was collected by warrant of distress, and the bank instituted an 
action of trespass against the Treasurer of the State who issued the warrant. 

“ Several objections were taken to the assessment, which it becomes important to 
notice : — 

“1, That the tax was illegal, because it was not equal and proportional, as required 
by the Constitution. 

“2. That the bank could not be made liable to the tax, because their charter was 
granted long before the statute imposing the tax was passed. 

“3. That the legislature could not select any specific property as the subject of 
taxation, and assess the owner for it separately and distinctly from his equal and pro- 
portional share of such taxes as was required of all other inhabitants. 

“The views of the court were, however, that the law was perfectly consistent with 
the Constitution, with the rights of the complaining corporation, and with the practice 
of the State under the Constitution, from the time of its adoption. Although such 
was the unanimous conclusion of the court in the case, still they all distinctly held 
that, under the first branch of the power conferred, the requisition upon the bank 
could not be justified, because the condition annexed to the power to impose and levy 
assessments, rates, and taxes, as given in the Constitution, is, that the taxes shall be 
proportional ‘upon all the inhabitants of, persons resident, and estates lying within, 
the Commonwealth ;’ that the due exercise of that power requires an estimate or 
valuation of all the property in the State, and that the assessment upon each individual 
shall be according to his proportion of that property. 

“The express determination of the court was, that the legislature could not select 
any company or individual, or any specific article of property, and assess them by 
themselves, as that would be a violation of that provision of the Constitution which 
requires that the taxes shall be proportioned. They also he/d, that the object of the 
charter was to enable the corporation to conduct their business as an individual, to 
make contracts and enforce them as such, avoiding the inconvenience of a copartner- 
ship; that inasmuch as there was no express waiver in the charter of the power to 
impose a duty or exercise it, it could not be held that the legislature had relinquished 
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that right, and that a tax upon all the banks in the State was justifiable under the sec- 
ond branch of that clause ; the operation and effect of the term ‘ excise,’ as used in that 
clause, are limited to ‘any produce, goods, wares, merchandise, and commodities ;’ 
but the court regarded the latter word as, perhaps, embracing every thing which may 
be the subject of taxation, and stated that it had been applied by the legislature from 
the earliest practice under the Constitution as authorizing a tax upon the privilege of 
pursuing particular branches of business and employment. They defined the term 
to mean ‘convenience, privilege, profits, and gains,’ and affirmed that the legislature, 
by virtue of it, had exercised the right for thirty years, without complaint, of exacting 
annually a sum of money from auctioneers, attorneys, tavern-keepers, and retailers in 
spirituous liquors. Money exacted in such cases, says the court, is not a proportional 
tax, nor is it an excise or duty upon any produce, goods, wares, or merchandise ; but 
‘it is a commodity, convenience, and privilege which the legislature, by contempora- 
neous construction of the Constitution, assumed the right to sell at a reasonable 
price, and by parity of reason it may impose the same conditions upon every other 
employment or handicraft.’ ” 


Judge Clifford proceeds to say that this usage is decisive of the question, 
unless the presumption, which he rejects, is adopted, that any such tax is in vio- 
lation of the Constitution of the State. 

He then examines the argument of the defence that the act authorizing the 
tax in this case lays a direct assessment on property, including securities exempt- 
ed from taxation, using many of the arguments used by the court in Massachu- 
setts, and concludes by affirming the judgment of the State Court. 

Mr. Justice Miller, dissenting: ‘‘I think the tax was a tax on the property, 
and not upon the franchises and privileges of the plaintiff in error, and therefore 


dissent from the opinion of the court. In this dissent, I am authorized to say, 
the Chief Justice and Mr. Justice Grier concur.” 


Bankrupt Law.— Mr. Jenckes succeeded, on April 22, in carrying the 
amendment to the Bankrupt Law, postponing until the 1st of January next the 
operation of the clause which provides that no debtor shall receive his discharge 
unless his assets are equal to fifty per cent of his debts, or a majority of his 
creditors assent to the discharge. 

The extension of time was strenuously opposed in the House of Representa- 
tives, so that the mover of the bill was obliged to accept an amendment limiting 
the time to the 1st of January instead of the 1st of June, 1869, as the bill was 
originally presented to the House. 


ReGuiaTion or Rattroaps.— We have received the majority and minority 
reports of the Committee on Roads and Canals, to whom was referred last April 
the question whether Congress has the power to make laws regulating the rates 
of fare, freight charges, arrangements for the safety of passengers, and other 
rules of the railroads throughout the country. The majority of the committee 
report, through Mr. Cook, of Illinois, that, under the clause of the Constitution 
providing that ‘Congress shall have power to regulate commerce among the 
several States,” the power to regulate traffic carried on between the several States 
is clearly given ; and support their opinion by some language used by Mr. Justice 
Miller, in a recent case. Mr. Kerr, of Indiana, for the minority, ably argues 
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the other side of the question, and shows by the case of Veazie v. Moor, 14 How, 
573, that where a railroad is exclusively within the State, Congress has no con- 
trol whatever over it. He further discusses, at some length, the more extensive 
question of the power of Congress to create a railroad corporation. 


ALABAMA. 


Supreme Court. Conrracr.— Patton v. Gilmer et al. This ac- 
tion was brought by the Governor, on a bond given to the State to secure the 
execution of a contract on the part of the ‘‘ Arms Manufacturing Company,” which 
was made by the company and the State during the war, and by which the com- 
pany undertook, in consideration of an advance of State bonds to the amount of 
$250,000, to construct an armory, and to repay the bonds in firearms and muni- 
tions of war, to be manufactured by it; and, in case it failed to do so, the value 
of the bonds, or any deficiency of payment in the manner aforesaid, was to be 
paid to the State. The contract was authorized by the legislature. The com 
pany never furnished any arms or munitions of war; but did commence opera- 
tions under the contract, and afterwards abandoned it. 

The defence was, that the contract was against public policy, and that, as the 
State had repudiated its bonds, there was a failure of consideration. 

The court, Byrd, J., held the act of the government of Alabama to be in 
violation of the Constitution of the United States, and the judgment for the 
defendants in the court below was therefore aflirmed. 

This decision, given at the June term of the court, seems to be one of the last 
official acts of Mr. Justice Byrd; for on July 18th he issued a protest to the 
people of Alabama against the intrusion of Messrs. Peck, Peters, and Saffold 
into the office of judges of the Supreme Court. ‘In the face of bayonets,” he 
says, ‘‘you and I are alike without remedy, and we must submit to military 
power.” 


CONNECTICUT. 


Tue case of Flint v. Norwich & N.Y. Transportation Co., mentioned ante, 
2 Am. Law Rev. p. 569, was tried again at the April term of the U.S. Circuit 
Court, in June last. Shipman, J., gave the jury a similar charge to that given on 
the former trial, and they returned a verdict for the plaintiff, for $10,000 damages 
A motion for a new trial, for a misdirection, &c., was filed, and is now pending. 


Tue General Assembly, at their late session, elected Hon. William T. Minor, ° 
of Stamford, a judge of the Superior Court, in the place of Hon. Gideon Hall, 
deceased. 


IDAHO TERRITORY. 


District Court. Equity Powers or TerriroriaL District anp Circuit 
Courts. The case of Stacy v. Abbott, in the Third Judicial District, raises the 
question, whether the district courts of the territory can exercise equitable juris- 
diction under the laws of the territory, or whether such jurisdiction is confined to 
the circuit and district courts of the United States, under the Constitution and 
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laws of the United States and the chancery rules of the Supreme Court. Judge 
Cummins, after a long and able examination of the law, says, ‘‘ From the fore- 
going consideration, I conclude, that, in all cases arising under the laws of the 
territory, it is competent for the legislature to regulate the practice which shall 
obtain in the territorial courts, including chancery as well as common law cases. 
It will be necessary, of course, to keep the two jurisdictions separate. That is, 
they cannot be blended in the same complaint; but the practice in chancery, as 
well as at common law, may be and is properly regulated by legislative enact- 
ment. That the jurisdictions simply must be kept separate, is obvious from the 
fact that writs of error and appeals in all cases are taken from our Supreme 
Court to that of the United States, under the same regulations as are observed 
in taking causes from the circuit courts, where, it is well known, the distinction 
between chancery and common law must be kept up, that is, cannot be blended 
in the same suit or action. But in chancery cases, of which the Territorial Dis- 
trict Court takes jurisdiction, exercising the powers of a circuit and district 
court of the United States, the chancery practice must be observed which is pro- 
vided for the circuit courts, unaffected by the local legislation in that respect.” 


MASSACHUSETTS. 


SupreME JupiciaL Court. Stock Divipenps Capirat, Not Income. — 
Minot v. Paine et al. A trustee under a will held stock in a railroad in trust, 
to pay the income to A., remainder to B.; and the question was, whether new 
shares, issued by the road to represent accumulated profits expended in perma- 
nent improvements, were capital of the trust fund. 

The court, Chapman, C.J., made an extensive review of authorities, and 
came to the conclusion that the new shares should be held as capital for the lega- 
tee in remainder, their income to be paid to the legatee for life. 


“The court do not regard the fact that the dividends were made from net earnings 
of the roads as material. The net earnings of a railroad corporation remain the prop- 
erty of the company as fully as its other property, till the directors declare a dividend. 
A shareholder has no title to them prior to the dividend being declared. In most of 
our prosperous railroad corporations the directors apply a considerable portion of their 
net income to the laying of additional tracks, the building of new depots, the increase 
of their rolling stock, and sometimes to the purchase of land which they deem impor- 
tant to the accommodation of their business, or to other permanent improvements of 
the road ; and they have discretionary power todo so. It is true that they may abuse 
their power, and refuse to make any dividends, though their net income may be large, 
and apply their funds to the permanent improvement of the road, and thereby deprive 
a life tenant of all benefit from the shares, and reserve the whole income for the benefit 
of the remainder-man. But in the present case it is not alleged that there has been 
an abuse of power; and it need not be decided whether, in case of such abuse, the 
trustee could protect the interests of the tenants for life in any other way than by 
selling the shares and investing the trust fund in some other way by which he may 
obtain a reasonable income. 

“Tt is obvious that if the directors had made no stock dividend, but had invested 
the income in permanent improvements, making no increase of the number of shares, 
the improvements would have been capital, belonging to the legatees in remainder. 
So if they had thus invested it, and, instead of increasing the number of shares, had 
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increased their par value, the shares would have been mere capital, and not income ag 
to the shareholder, though increased in value by the application of the net income of 
the road to that purpose. So when they increase the number of shares, each share 
of all the stock in the corporation is in its nature capital. The new shares take their 
place among the old ones, and each of the old shares thereby becomes a less proportion 
of the whole stock than it was before, and is entitled to a less proportion of dividends 
declared than it was before. It may be that dividends are less per cent than they 
would otherwise have been, and in such case the old stock is diminished in value, and 
the interest of the remainder-man is injuriously affected. But, on the other hand, 
the effect may be by increasing the business of the road to increase the dividends 
and the market value of the old stock. But neither courts nor trustees can investigate 
such matters with accuracy, and in many cases no investigation can be made. A trus- 
tee needs some plain principle to guide him; and the cestuis que trust ought not to be 
subjected to the expense of going behind the action of the directors and investigating 
the concerns of the corporations, especially if it is out of our jurisdiction. A simple 
rule is to regard cash dividends, however large, as income; and stock dividends, how- 
ever made, as capital. The court are of opinion that this rule is more in conformity 
with the legal and equitable rights of shareholders than any other that has been sug- 


gested. It is also in conformity with the decisions of the court, so far as the subject 
has been considered.” 


LeGaL TENDER. — Bowditch v. Soltyk et al. This was a bill praying instruc- 
tions of the court as to the execution of a trust under a will. The trust was 
declared by the testator, whose domicile was in this State, in the following 
terms: ‘* To raise the sum of one hundred and fifty thousand francs (I say 150,000 
francs, money of France), and to apply the same to the fulfilment of a certain 
marriage contract,” &c. ; by which contract, executed at Geneva, the testator had, 
in the contingency of his death, and upon certain conditions, agreed to pay to 
his daughter, one of the parties contracting marriage, ‘‘ a capital of one hundred 
and fifty thousand francs.” 

One of the questions involved in the case was the method of ascertaining the 
amount to be raised in dollars, in order to fulfil the testator’s intent, and it was 
held that it must be an amount in treasury notes sufficient to buy 150,000 francs 
in this Commonwealth; or, in other words, that if the beneficiary was to be paid 
in depreciated paper, the amount to be paid must be increased in proportion to 
the depreciation. 

The court (Gray, J.) says, ‘‘The more difficult question is, by what rule 
the amount of dollars is to be ascertained in the present state of the currency of 
this country. This question is not affected by the decision in Otis v. Coffin, 
7 Gray, 511, for two reasons: because in 1856, when that case was decided, as 
well as in 1839, when Admiral Coffin made his will and died, there was no lawful 
tender for the payment of debts here except gold and silver coin; and because 
English and French coins were then current here by law as money. (U.S. 
Stats. 1843, c. 69; 1834, c. 96; 5 U.S. Stats. at L. 607; 4 do. 700.) But 
now no foreign money is a lawful tender in the United States, although the value 
of French and English and some other foreign coins, for some mercantile pur- 
poses, is regulated by government, in the absence of agreement. (U.S. Stats. 
1857, c. 56; 11 U.S. Stats. at L. 163; Commonwealth v. Haupt, 10 Allen, 43, 
47; Storrow v. Pfaff, ante, 135.) According to recent decisions of this court, 
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even coined money of the United States may, under some circumstances, be esti- 
mated in making up a judgment at its market value in treasury notes of the 
United States. (Sears v. Dewing, 14 Allen; Cushing v. Wells, ante, 226.) 

‘This is not a case of compelling performance of a mere contract for the pay- 
ment of a sum of money, but of ascertaining and carrying out the intention of a 
testator as to the distribution of his estate between his children, —less a case of 
debt than of trust. French francs are money in France and in Switzerland: 
they are but a commodity here. The testator in effect directs so much money to 
be taken out of his estate as will purchase 150,000 francs delivered in Boston. 
If the francs are purchased with gold coin, it will require a less sum; if with 
treasury notes, a greater sum. To estimate the sum to be set apart in gold, 
and then allow it to be set apart in paper, nominally equivalent but commercially 
of inferior value, and which would not in fact produce the required amount of 
francs here, would defeat the manifest intention, if not the express words, of the 
will. The court is therefore of opinion that the amount to be invested here for 
the benefit of the Countess Soltyk is such an amount in treasury notes of the 
United States as will purchase in Boston the sum of 150,000 francs payable 
here.” 


INTERNAL REVENUE. — Grover & Baker Sewing Machine Company v. King 
a al. A question of importance was recently discussed in a case brought 
before Mr. Justice Hoar of the Supreme Judicial Court. A sewing machine 
company moved for an injunction in equity to restrain the officers of internal 
revenue from assessing and collecting a certain monthly tax on the plaintiffs’ 
machines, which they allege to be excessive by reason of the application of an 


incorrect rule of law. 

The judge said that the first question was on the effect of sec. 10 of the Act 
of 1867, c. 189, —‘* And no suit for the purpose of restraining the assessment 
or collection of tax shall be maintained in any court.” He inclined to the opin- 
ion that this prohibition was not confined to United States Courts alone, but 
applied also to the State courts; but that it was not to be construed so much as a 
prohibition on courts as the enactment of a general rule of law that certain 
national reyenue officers should be exempt from certain restraints in the dis- 
charge of certain duties. 

The learned judge proceeded to express his doubt whether an application to 
a court of equity was a proper remedy, inasmuch as the usual custom is to pay 
the tax under protest, and, according to the recent decision of the Supreme 
Court in Philadelphia vy. Diehl, December Term, 1866, to maintain an action 
against the collector in assumpsit to recover it back, 

In the present case, since the plaintiff neither suffered peculiar hardship, nor 
was in danger of immediate mischief, he held it his duty to deny the motion. 

Unirep States Circuit Court. Bankruptcy. Arrest. — Ex parte Hazel- 
ton. An interesting case was recently tried in this court before Judge Lowell. 
In July, 1866, Hazelton, a citizen of Massachusetts, was arrested in New Bruns- 
wick, for a debt due to another citizen of Massachusetts. He gave bail, and judg- 
ment was recovered against him. Last February, he went to New Brunswick to 
render himself for the discharge of his bail, and has been there imprisoned ever 
since, In March last his petition in bankruptcy, which had been prepared before 
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his departure from home, was filed, and he has been duly adjudged a bankrupt, and 
now petitions the court that his creditor be enjoined from longer detaining him 
in prison. Judge Lowell has dismissed the petition, on the ground that the 
petitioner's case does not come within sec. 26 of the Bankrupt Act, because the 
arrest was not made during the pendency of the bankruptcy proceedings. “ The 
arrest was made on the writ, and the petitioner while out on bail was in the 
custody of his bail; and when he rendered himself in their discharge, he was 
theoretically and practically in arrest substantially, to all intents and purposes 
as if he had never been released on bail.” 

The question of the effect on a foreign arrest of a discharge in bankruptey 
here was therefore not considered. 


MICHIGAN. 


Two cases have recently been decided in the Supreme Courts of Michigan and 
Wisconsin, in which the circumstances were almost identical, and the decisions 
diametrically opposite. 

The Michigan case is Hobart v. Detroit, and the Wisconsin one Dean y, 
Charlton. 

In each case the plaintiff sought to enjoin the collection of taxes levied on his 
real estate for the purpose of paying the expense of paving the street, on which 
his property abutted, with the Nicolson pavement. 

One lived in Detroit, Mich., and the other in Madison, Wis., and in each 
zity the charter required that all work should be done by contract made with the 
lowest bidder. In each, however, competition, though not absolutely impossible, 
was virtually so, because the right to lay the Nicolson pavement was owned by 
a single firm. 

Under these circumstances, Mr. Justice Paine, speaking for a majority of the 
Supreme Court of Wisconsin, held, that the contract was beyond the scope and in 
violation of the city charter. He cited the case of Harlem Gas Co. v. The 
Mayor, &c., 33 N.Y. 309, where with the same provision in the city charter, the 
court held valid the contract with a gas company, which had the exclusive right 
to furnish gas in that locality ; and he drew the distinction that since, in the New 
York case, a compliance with that clause in the charter was obviously impossible, 
such compliance could never have been intended by the legislature, and that the 
contract stood, not on that clause, but on the general corporate power of the 
city. But, said he, the city of Madison has no such power to contract, by virtue 
of its existence as a municipal corporation. Its power rests solely on the clause 
above referred to, which prescribes a certain mode in which contracts are to be 
made, and that mode must be strictly adhered to. If a contract cannot be made 
according to it, then the contract cannot be made at all. 

The distinction which the learned judge draws between the case before him, 
and the New York case, is rather shadowy ; and we are inclined to think that the 
opinion of the Michigan court in Hobart v. Detroit is the better law. In that, 
too, the court was not unanimous. Cooley, C.J., gave the opinion, and held 
the contract valid. 

In reference to the impossibility of making such a contract, he says, ‘* The 
theory of the complainant is that more than one bid in this case was impossible. 
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But suppose, in point of fact, Smith, Cook, & Co. had not bid at all, but several 
other persons, having first ascertained at what price they could obtain the royalty, 
had entered into a sharp competition for this contract; would it not have been 
demonstrated that not only was more than one bid possible, but that the very 
benefits the charter designed to secure by the public letting had been obtained ? 
And if this is so, how can it be said that the fact that a monopoly of the patent 
exists necessarily defeats all contracts to which the patent is essential ? ” 


NEVADA. 


A numser of decisions of the Supreme Court of Nevada have reached us, 
which we cannot, from want of room, now notice. One short extract will suffice 
to show that in the study of their profession the bar and the bench of Nevada 
have not neglected the graces of classical culture : — 

“ As every means which legal learning and subtle ingenuity could suggest have 
been long since exhausted in this cause, counsel have now, it seems, been driven to 
the necessity of calling the muses from the silvan shades of Pindus and Helicon 
to assist them; and, if we may judge from the tragic fervor of the respective argu- 
ments, Melpomene at least responded to their invocation; for we find the evidences 
of her assistance on both sides of this irrepressible case. But, unfortunately for coun- 
sel, the law does not affiliate with the tuneful nine, nor accept them as authority in her 
prosy dominion, but, like the companions of Ulysses, stops her ears against their se- 
ductive appeals, and listens only to logic and unvarnished facts. As faithful servants 
of this wrinkled-browed and heartless prude, the law, we will leave the poetry of the 
case, and direct our attention to what little prose there may be left in it.” 


NEW HAMPSHIRE. 


SupreME JupicraL Court. FROM THE Bar. —Joseph Clark's 
Case. We have received a voluminous report of the proceedings in an investi- 
gation, directed by the court, into the professional character and conduct of one 
Joseph Clark, a member of the New Hampshire bar. The report is volumi- 
nous only on account of the manifold iniquities of its subject. He appears by 
the report*of the Hon. Asa Fowler, the commissioner appointed to take the 
testimony, to have committed nearly all the offences against good morals and 
professional decency that it was possible for him to commit. The evidence runs 
over a period of ten years, and discloses abundant reasons for his expulsion, 
He frequently extorted money by threats of criminal proceedings, took fraudu- 
lent conveyances from his clients to prevent the attachment of their property, 
cheated disabled soldiers out of their pensions, altered the date of a promissory 
note which he had previously persuaded the maker to sign by assuring him that 
a note dated on Sunday was invalid, and finished his distinguished career by 
calling the highly respectable commissioner, lately a judge of the Supreme 
Judicial Court, ‘‘an imp of hell.” His name has been stricken from the roll 
of attorneys. 


NEW JERSEY. 


Supreme Court. — We have received the following abstracts of decisions 
in the Supreme Court during the June Term, 1868, — 
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Campbell v. Nicholls & Tompkins. — Suit on promissory note made in Newark by 

defendants, payable to their own order and indorsed by them. The note was delivered 
in Newark toa Mr. Howell to get the money on it for defendants. He took it tog 
note broker in New York to be disposed of, and on his return informed one of defend- 
ants what he had done with the note. The broker sold it at a discount of one anda 
half per cent per month to a Mr. Kirkland, representing to him that it had been given 
for value received and stock sold and delivered. Kirkland afterwards sold the note 
to the plaintiff in Newark. 

A verdict for the plaintiff was taken, subject to the opinion of the court on the 
following points : — 

1, Whether the right of the plaintiff to recover on the note is affected by the usury 
laws of New York, where the note was first negotiated. 

2. Whether the transaction was usurious under the laws of New Jersey. 

The case having been heard at bar, the court ruled, — 

1. That a contract, with respect to the interest to be paid under it, is, as a general 
thing, to be construed and governed by the law of the place in which the parties in 
good faith intend it shall be performed. ‘ 

2. A note signed in this State, but passed away, and coming first into legal exist- 
ence in New York, is, in contemplation of law, made in the latter jurisdiction; but 
such note, being by its terms payable in this State, must be regulated with respect to 
the law of interest by the statute of New Jersey. 

8. A note, as long as it remains the property of the maker, is not vendible. 

4. Ifa third party take such note at a deduction greater than legal interest, under 
a deceitful representation made by the agent of the maker that it was put into the 
market for value in the regular course of business, such a transaction is in law a loan 
of money, and not a sale of the note. 

5. Such taker of the paper, on discovering the fraud, can repudiate the transaction, 
but he cannot allow it to stand, and insist that it is a sale. 

6. If an agent, having in his possession a note, the property of the maker, falsely 
represents that such note has been passed and is absolutely in the market, and a third 
party, relying on such representation, takes the note for less than its face, the maker 
thereof, when sued upon it, cannot set up the falsity of the statements of his agent in 
order to defeat such action. 

7. But such evidence is competent to prevent a recovery for any amount beyond 
the sum which has been lost by reason of the false representation which occasioned 
the plaintiff’s damage. 

8. The doctrine of estoppel in pais should not be applied except to the extent of 
preventing the party who has been misled from being defeated in a recovery of indem- 
nification. 

Servis v. Cooper. — On rule to show cause why a new trial should not be granted. 

The plaintiff brought suit to recover eight hundred and fifty dollars, which defend- 
ant promised to pay him for two years’ service as a substitute. The jury found 
that the agreement had been made and the service performed, and rendered a verdict 
accordingly. 

On rule to show cause why the verdict should not be set aside, several grounds 
were taken :— 

1, That the plaintiff had deceived the officers in regard to his qualifications as a 
substitute, misstating his name, age, and place of birth. It being shown, however, that 
this was done at the instance of the defendant, and that the plaintiff was actually 
accepted as a substitute, and served as such from the Ist of September, 1864, until 
honorably discharged at the close of the war, in consequence of which the defendant 
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had received a certificate of exemption from draft for two years, the court held, that 
the contract was not so tainted with fraud as to be within the rule that courts will not 
lend their aid to enforce illegal transactions; that the plaintiff was ‘an acceptable 
substitute,” of whose services the defendant had had full benefit. 

2. That the defendant had discovered new and important evidence not in his pos- 
session at time of the trial, and that an important witness whose testimony could not 
then be procured has since returned to his residence in New York. 

In regard to the first ground, the court was of opinion that the case was within 
the rule that, if the new evidence might with ordinary diligence have been discovered 
before the trial, a new trial will not be granted; and as to the second, there was no 
proof furnished that the evidence of the foreign witness would be such as the de- 
fendant expects. 

Rule for new trial discharged. 

The State v. Ellis. —In this case an indictment for bribery was found against the 
defendant in the Quarter Sessions of Hudson County, charging him with having 
wickedly and corruptly offered the sum of fifty dollars to a member of the Common 
Council of Hudson city, to vote for a certain application to lay a railroad track along 
one of the public streets, and, the same having been brought into this court by cer- 
tiorari, the defendant moved to quash the indictment, on the ground that it set forth 
no crime. 

It was insisted, — 

1. That the crime of bribery can only be predicated of a reward given to a judge 
or other official concerned in the administration of justice. The court, however, was 
of opinion that the ancient rule on this subject no longer prevailed; and that any 
attempt to influence an officer in his official conduct, whether in the executive, legis- 
lative, or judicial department of the government, by the offer of a reward as pecuniary 
compensation, is indictable. 


2. That the indictment set forth no offence, inasmuch as the Common Council had 
no jurisdiction to grant the application for which the vote was sought to be procured. 
The court held, however, that this was not material, and that the offence is complete 
when an offer of a reward is made to influence the vote of the official. 


NEW YORK. 


Unirep Srates Circurr Court. — The United States v. The Steamship 
Meteor, tackle, &c. 

Nelson, C.J.— This is an appeal in admiralty from a decree of condemnation in a 
libel of information for the violation of the neutrality laws of the United States. We 
have examined the pleadings and proofs in the case, and have been unable to concur 
in the judgment of the court below, but from the pressure of other business have not 
found time to write out at large the grounds and reasons for the opinion arrived at. 
We must, therefore, for the present, be content in the statement of our conclusions in 
the matter : — 

1. Although negotiations were commenced and carried on between the owners of 
the “ Meteor’”’ and agents of the Government of Chili for the sale of her to the latter, 
with the knowledge that she would be employed against the Government of Spain, with 
which Chili was at war, yet these negotiations failed, and came to an end, from the 
inability of the agents to raise the amount of the purchase money demanded ; and if 
the sale of the vessel, in its then condition and equipment, to the Chilian Government 
would have been a violation of our neutrality laws, of which it is unnecessary to 
express any opinion, the termination of the negotiation put an end to this ground of 
complaint. 
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2. The furnishing of the vessel with coal and provisions for a voyage to Panama, 
or some other port of South America, and the purpose of the owners to send her 
thither, in our judgment, was not in pursuance of an agreement or understanding with 
the agents of the Chilian Government, ‘but for the purpose and design of finding 
market for her; and that the owners were free to sell her on her arrival there to the 
Government of Chili or of Spain, or of any other government or person with whom 
they might be able to negotiate a sale. 

8. The witnesses chiefly relied on to implicate the owners in the negotiations with 
the agents of the Chilian Government, with a view and intent of fitting out and equip. 
ping the vessel to be employed in the war with Spain, are persons who had volun. 
teered to negotiate on behalf of the agents with the owners, in expectation of large 
comniissions in the event of a sale; or persons in the expectation of employment in 
some situation in the command of the vessel; and very clearly manifest their disap- 
pointment and chagrin at the failure of the negotiations; and whose testimony is to 
be examined with considerable distrust and suspicion. We are not satisfied that 
a case is made out, upon the proofs, of a violation of the neutrality laws of the 


United States, and must, therefore, reverse the decree below, and enter a decree dis- 
missing the libel. 


Court or Appears. Usury.—The court, Porter, J., held, in the case of 
Farmers’ and Mechanics’ Bank of Genesee v. Joslyn, that a party claiming to be 
the victim of usurious exaction cannot avail himself of the invalidity of a later 
contract to shield himself from liability on one of an earlier date, which was 
honest and free from vice. When a new note was given including as part of the 
consideration thereof the amount of a note previously due and unpaid, the fact 


that the new note was void for usury will not shield the party from the payment 
of the original note. 


SaLe.—In Western Transportation Company v. Marshall, the court, Grover, 
J., held, that where the master of a vessel laden with wheat for transportation, 
according to the custom, gives a bill of lading of the wheat to parties producing 
the measurer’s return for the intended purchaser, and the parties so receiving 
the bill of lading obtain an advance thereon, made in good faith, the parties 
making such advance acquire an interest in such cargo to the amount of such 
advance. This is upon the principle that one purchasing in good faith from 
a fraudulent vendor acquires a good title. 


OREGON. 


Unitep States District Court. Bankruptcy. — In the matter of Wallace, 
a voluntary bankrupt. In this case the bankrupt petitioned for an injunction to 
prevent certain of his creditors who had obtained judgments against him during 
the bankruptcy proceedings, from selling his property on execution after he had 
been adjudged a bankrupt. 

The respondent, a creditor, demurred, and alleged for cause of demurrer that 
the court had no jurisdiction of the matters involved. 

The court, Deady, J., say, — 

“The second ground of demurrer raises the question, Has the District Court equity 
power in proceedings in bankruptcy ? 
“ The first section of the Act of 1867, constitutes ‘ the several District Courts of the 
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United States, Courts of Bankruptcy,’ with ‘jurisdiction in their respective districts in 
in all matters and proceedings in bankruptcy.’ 

“This court being thus declared a Court of Bankruptcy, with jurisdiction over all 
matters and proceedings in bankruptcy, it would seem to follow, as a matter of course, 
that such equity power inherently belongs to it as may be found necessary and 
proper to maintain and exercise the jurisdiction thus granted. 

“ But the act, as if anticipating the question, What is a matter or proceeding in 
bankruptcy ? goes farther, and in the same section declares, that ‘the jurisdiction 
hereby conferred shall extend to all cases and controversies arising between the bank- 
rupt and any creditor or creditors who shall claim any debt or demand under the 
bankruptcy ; to the collection of all the assets of the bankrupt ; to the ascertainment of the 
liens and other specific claims thereon ; to the adjustment of the various priorities and the con- 
flicting interests of all parties ; and to the marshalling and disposition of the different 
funds and assets, so as to secure the rights of all parties and due distribution of the 
assets among all the creditors ; and to all acts, matters, and things to be done under and in 
virtue of the bankruptcy, until the final distribution and settlement of the estate of the 
bankrupt, and the close of the proceedings in bankruptcy.’ And also, that ‘said 
courts shall have full authority to compel obedience to all orders and decrees passed 
by them in bankruptcy, by process of contempt, and other remedial process, to the 
same extent that the Circuit Courts now have in any suit pending therein, in 
equity.’ 

“The judgments now sought to be enforced by the respondents against the property 
of the bankrupt were all given after the filing of the petition in bankruptcy. The 
decree pronouncing Wallace a bankrupt took effect by relation, froin the date of such 
filing, and divested him of all property not excepted from the operation of the act, and . 
saved to him by section 14. The attachments of the respondents, being levied within 
four months of the commencement of proceedings in bankruptcy, will be dissolved by 
the assignment to the assignee, and for the purpose of this petition must now be con- 
sidered as of no effect. 

“This being the state of the case, it is apparent that the respondents by their exe- 
cutions are endeavoring to subject the estate of the bankrupt —now and since May 
80, under the exclusive jurisdiction of this court, for distribution among all the 
creditors — to the exclusive payment of their particular demands. 

“This property no longer belongs to the bankrupt, and is not liable to be taken on 
executions against his property. The policy and aim of the bankrupt law is to compel 
an equal distribution of the estate of the bankrupt among all his creditors (7 How. 
644). Can this court prevent this interference with the estate of the bankrupt, on the 
part of these respondents, by injunction? After a careful examination of the act of 
1867, and the decisions given under that of 1841, I think it can. Indeed, I have no 
doubt of it. The proceedings in bankruptcy are in the nature of equity proceedings. 
The property seized by the respondents is the assets of the bankrupt, and the jurisdic- 
tion of this court is specially extended to the collection and distribution of such assets. 
This power, with others granted by the first section of the act, is in its nature an 
equity power, and may be exercised by proceedings in the nature of equity proceed- 
ings. In addition the act constitutes this court a ‘ Court of Bankruptcy’ with power 
to do any act needful and proper for the due administration of the bankrupt’s estate. 
Proceedings by petition for the exercise of equity power were common in the district 
courts under the act of 1841 (2 Story, 131, 322, 334, 653; 3 Story, 393, 428). This 
power was expressly affirmed by the Supreme Court in Ex parte Christy (7 How. 812). 

“Tt is the duty of this court, by means of the jurisdiction given to it, to preserve 
and distribute the estate of the bankrupt among his creditors, as the act prescribes. 
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The respondents, by means of these executions, are attempting to prevent this distriby. 
tion of the estate. An injunction is a proper remedy or means to prevent this wrong 
and fraud upon the law from being accomplished. A petition to the court is a proper 
means of invoking this power. The demurrer to the petition is overruled at the cost 
of the demurrant. 

“ As a matter for future practice, it is proper to add, that, in exercising the equity 
power which pertains to this court as a Court of Bankruptcy, it is not deemed neces- 
sary or proper that resort should be had to the formal and plenary proceedings com. 
mon to suits in equity in the Circuit Court. A petition stating the facts, and praying 
for the order, relief, or proceeding sought for, is deemed sufficient. For the same 
reason a motion by Lockwood to dissolve this injunction would have been sufficient 
without resorting to the formality of a demurrer. Nor need notice be given of an 
application for an injunction, unless directed by the court or judge. The restriction 
in the act of 1793, against issuing injunctions without notice applies only to suits in 
equity in the Circuit and Supreme Courts. It does not affect the allowance of injune- 
tions under the mere equity power conferred upon the District Courts by the Bankrupt 
Act, in relation to matters pending therein, -and within its exclusive cognizance.” 


SOUTH CAROLINA. 


Tue Charleston papers contain an account of an attempt made by Mr. Leitch, 
lately an officer of the customs, to recover the share in a forfeiture which by law 
belonged to the regularly appointed occupant of his office. It appears that 
Leitch was appointed regularly enough, that is, he was commissioned by the 
President, in 1865; and, although unable to take the ironclad oath, yet he was 
requested by the Secretary of the Treasury to remain in office and perform its 
duties ; trusting to Congress to remove his political disability, and enable him to 
draw his salary. 

He did remain in office for over a year, during which the forfeiture, of which he 
claimed a part, was made. To recover it he has now brought a suit in admiralty 
before Judge Bryan; but the judge held, that he is debarred from all emolu- 
ments of office until he takes the oath prescribed by Congress. 


WEST VIRGINIA. 


CuarGe or Curer Justice Cuase.—The following is a correct version of 
the charge delivered by the Chief Justice to the Grand Jury of the United 
States Circuit Court at Parkersburg, West Virginia, on August 6 : — 


“GENTLEMEN OF THE GRAND JuRY,— You have been selected among your 
fellow-citizens for your intelligence, your impartiality, and your integrity, to inquire 
concerning offences against the United States within the District of West Virginia. 
Your general duties are sufficiently defined by your oath, which binds you, under the 
most solemn obligations, to present no one from envy, hatred, or ill-will, and to leave 
no one unpresented from fear, favor, and affection. The same oath binds you to diligent 
inquiry as well as true presentment. 

“You will not acquit yourselves of these obligations by slight or careless investiga- 
tion. You must not be satisfied by acting upon such cases only as may be brought 
before you by the District Attorney, or by members of your body to whom knowl- 
edge of particular offences may have come. Your authority and your duty go much 
further. You may, and you should, summon before you officers of the government, 
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and others whom you may have reason to believe possess information proper for your 
action, and examine them fully. Officers connected with the collection of internal 
revenue, collectors and assessors and their subordinates, may with special propriety 
be thus examined. 

“In respect to the mode and extent of your inquiries, your own good sense will be 
your best guide. The District Attorney will always be ready to aid you with infor- 
mation on matters of law ; and the court also will take pleasure in responding to any 
inquiries you may see fit to make. 

“There are three subjects, and, so far as we are at present advised, only three sub- 
jects, to which it is necessary to direct your particular attention. 

“The first of these is the faithful execution of the internal revenue laws. The 
war in which the nation has been recently engaged for the preservation of the national 
Union and government endangered by rebellion, made the contracting of a large debt 
inevitable. This debt is the price of our national existence, and binds irrevocably the 
good faith of the people. Its inviolable obligation has been recognized by a solemn 
act of the nation in adopting the fourteenth amendment of the Constitution of the 
United States, which declares that ‘the validity of the public debt of the United 
States, authorized by law, including debts incurred for the payment of bounties for 
services in suppressing insurrection or rebellion, shall not be questioned.’ There are 
differences of opinion as to the mode of payment required by the contracts of the 
American people made through their government; but nobody questions openly, 
if anybody questions at all, that the debt contracted must be paid, and paid in perfect 
good faith. The law of the amendment that the validity of the national debt shall 
not be questioned was already written upon the hearts of the people before they made 
it part of the Constitution. To provide for the reduction and final payment of this 
debt, and for the annual expenses of the government, taxes are necessarily imposed. 
In other words, the equal proportion to be contributed by each citizen is ascertained 
by law. He who withholds his just proportion deprives the rest of the people of 
exactly the amount withheld. His fraud operates as theft. 

“The sum total necessary to meet the obligations of the nation must be raised. 
Fraud upon the revenue does not reduce that sum : it merely shifts the burdens evaded 
by the fraudulent, upon others, who pay their full proportion besides. All honest men, 
therefore, have a common cause against the dishonest. 


“You, gentlemen, represent the honest men, and it is your duty to see that no de- 


frauder of the revenue who can be brought to justice escapes merited punishment. 
The higher in office and the higher in social position the delinquent may be, the more 
unremitting and searching should be your diligence in inquiry and presentment. 

“Some of the observations just made might be properly enough repeated upon the 
next topic to which I must invite your attention. I refer to counterfeiting. It is to 
be regretted that the currency of the country now consists wholly, or almost wholly, 
of paper; but it is not the less important on that account that the people should 
be protected, as far as possible, against counterfeiting. Whatever the currency of the 
country may be, payments must be made in it, and exchanges effected through it. 
It is practically the common measure of values. Whoever imposes a counterfeit 
dollar on the public, robs successively all who take it in payment. Counterfeiting is 
continuous robbery, and it robs chiefly those who are the least able to bear the loss. 
Occasionally men are defrauded by counterfeit money in large transactions ; but the 

* principal sufferers are laboring men, whom it is the peculiar duty of government to 

protect from wrong. 

“You will be vigilant, gentlemen, in your investigations concerning this class 
of crimes. 
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“What remains to be said concerns offences against the post-office laws. Under 
our benignant system of government, the means of cheap and frequent intercourse 
between the most distant parts of the Republic are provided; relatives and friends 
separated by the breadth of the continent correspond freely with each other. Corre. 
spondence is nearly as cheap as talk. And not only do the mails convey messages of 
affection, science, and business, but they are also the agents of immense pecuniary 
transactions, by remittances of bills of exchange and small government money orders, 
You see at once how important it is that the laws which regulate this vast interchange 
should be faithfully executed; and we are confident that nothing more is needed 
to insure your best endeavors to detect and bring to justice all those whose crimes 
and offences deprive the people of the great benefits which those laws are intended to 
secure. 

“There seems to be no necessity at this time for éarther observations from the 
court. You will retire to your room, gentlemen, carrying with you, we doubt not, 
in your retirement, a profound sense of the serious obligations you have taken upon 
yourselves, to your country and to your God.” 


CANADA. 


Exrtrapition Treaty. — Jn re Trueman B. Smith. This was an application 
by a prisoner to be discharged on a writ of habeas corpus, on the ground that 
the charge under which he was in custody was not within the Extradition Treaty, 
or the Act of Canada giving it effect. 

The charge was, that ‘‘ Smith, at the town of Toledo, county [blank], State 
of Iowa, on or about the 21st March, 1867, did commit the crime of forgery, by 
forging, coining, counterfeiting, and making spurious silver coin, of the stamp 
and imitation of the silver coin of the United States of America, of the denomi- 
nation of five and ten cent pieces, with implements and materials which he pro- 
cured for the purpose of carrying on the business of coining such spurious 
money.” 

The court, Adam Wilson, J., held, that the charge above stated does not con- 
stitute the offence of forgery within the meaning of the treaty and statute. “It 
is,” says Judge Wilson, ‘* unquestionably not forgery by our law here ; nor from 
the evidence given can I assume it to be forgery according to the law of the 
State of Iowa, or of the United States of America, if that would make any dif- 
ference. The statute declares that the offence charged must be such as would, 
according to the laws of this province, justify the apprehension and committal 
for trial of the person accused, if the crime had been committed here ; so that if 
not an offence of the character charged, according to our law, the person is not 
to be apprehended, committed, or delivered over to the foreign government.” 


GREAT BRITAIN. 


Lorp Cranwortn.— Robert Monsey Rolfe was born at Cranworth, in the 
county of Norfolk, England, December 18, 1790. He was the eldest son of 
the clergyman of that parish, the Rev. Edmund Rolfe, who was first cousin of the 
renowned Admiral Lord Nelson. He attended the grammar school of Bury St. 
Edmunds ; going from there to Winchester College, and finishing his collegiate 
education at Trinity College, Cambridge. He came out as Master of Arts in 
1812, with the moderate rank of 17th wrangler, and was in the same year elected 
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toa fellowship at Downing College. Having been a law student at Lincoln's 
Inn, he was called to the bar there in 1816. He began as an equity barrister, 
and for many years worked hard at Lincoln’s Inn on a small and slowly increas- 
ing chancery practice. He became recorder of Bury St. Edmunds, and in 1832 
was made a king’s counsel by Lord Brougham. He was returned to the 
Reformed Parliament in the liberal interest, in December, 1832, as member for 
the Cornish borough of Penryn, and continued to represent it until 1839. On 
the 6th of November, 1834, during Lord Melbourne’s first administration, he 
was made Solicitor General ; but, retiring with the Whig Ministry the very next 
month, he remained out of office during the brief rule of Sir Robert Peel. He 
resumed it again in the spring of 1835, under Lord Melbourne, and held it 
until his appointment as a puisne baron of the Court of Exchequer in 1839. 
When Lord Cottenham left the woolsack in 1850, Baron Rolfe was appointed 
one of three Commissioners of the Great Seal, and held the office for a brief 
period. After the death of Sir Lancelot Shadwell, he was, Nov. 2, 1850, made 
one of the Vice Chancellors, and a month later was raised to the peerage, with the 
tile of Baron Cranworth. This creation was the first and only instance of a 
Vice Chancellor receiving a peerage. In less than a year after, he became one 
of the two Lords Justices of the Court of Appeal in Chancery, and in December, 
1852, he was appointed Lord Chancellor of Great Britain; continuing in office 
during Lord Aberdeen’s ministry and during that of Lord Palmerston which 
followed it. The Tories came into power again with the Earl of Derby's second 
administration, Feb. 21, 1858, and Lord Cranworth had then to yield to an 
eloquent barrister, Sir Frederick Thesiger, who took his seat on the woolsack 
with the title of Lord Chelmsford. Lord Cranworth was passed over for Lord 
Campbell when Lord Palmerston’s second administration began in June, 1859. 
Lord Westbury succeeded Lord Campbell, who died in office in June, 1861. 
The unhappy complications in which Lord Westbury became involved by the 
disgraceful proceedings of his eldest son led to his abandoning the Chancellor- 
ship, and Lord Cranworth was again elevated to the woolsack. This unexpected 
appointment was attributed by some to a desire on the part of the government 
to save one ex-chancellor’s pension, as there were at that time four ‘*‘ Dowager 
Chancellors” (Lords Brougham, St. Leonards, Cranworth, and Chelmsford), 
drawing a pension of £5,000 a year each. Lord Cranworth did not long retain 
the office, for the Earl of Derby came into power a third time, June 27, 1866, 
and Lord Chelmsford resumed the woolsack. Since his retirement, Lord 
Cranworth performed his share of the duties of the House of Lords, but had of late 
become quite infirm, so that his death, which occurred on July 26, 1868, created 
no surprise. Lord Cranworth was not distinguished by any great talents, and 
was in no sense a marked man. Lord Romilly said of him in the House of 
Lords the day after his death, ‘‘ He was pre-eminently distinguished for three 
qualities, — his candor and fairness, his common sense, and his gentlemanly feeling 
and bearing towards all with whom he was brought into contact.” Lord Cairns 
used on the same occasion rather warmer language, not attributing to Lord 
Cranworth, however, the possession of any brilliant or uncommon qualities. He 
said, ‘* My lords, of the loss of Lord Cranworth to those who have had the privilege 
of enjoying his friendship, I feel it impossible for me to speak. But, my lords, 
this I may say, that your lordships and the public have in him lost one who has 
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passed through a long career of high judicial office without a tarnish on his name; 
one who, I venture to say, in the discharge of his great duties, for courtesy, for 
candor, for careful and conscientious efficiency, and, above all, for sound and 
explicit common sense, has never been surpassed by any persons who ever before 
filled the same offices.” Possessed of much natural capacity, by constant study and 
assiduous devotion to his profession, with tact, good temper, and genial manners, 
he rose slowly and gradually to the Lord Chancellorship, filling that as well as 
the antecedent positions honorably to himself and satisfactorily to the public, 
Although a Liberal from the first, he was nothing of a Reformer. Although a 
politician, he was not a statesman. He made no pretentions to being an orator, 
What he accomplished in life, —and he accomplished much, — what fame he 
gained, — and he has left a most honorable record, — was due to the exercise of 
those homely though rare qualities which we have referred to. 

The London Times, from whose columns we copied in an earlier number,! g 
discriminating article on the retirement of this nobleman from office, thus por- 
trays him after his death: ‘* Although Lord Cranworth lived in agitated times, 
he never made a personal enemy; and, although during the years in which he 
held the great seal he presided over debates of the keenest interest, the de- 
meanor of the House of Lords was under him maintained unruffled. His career 
was of a kind of which Englishmen are not unnaturally proud. He was the son 
of a country parson, and he made his way in the world by his own good abilities 
and sterling character. A sedulous schoolboy, a successful if not a distinguished 
student at the University, an advocate of trusted reputation, a judge of the first 
rank both on the common law and equity sides of Westminster Hall, distin- 
guished as a lawyer by his freedom from the prejudices of his profession, and as 
a politician by his perfect temper and consistency, Lord Cranworth earned the 
position he held with the approval of all men. It was as impossible for him to 
sympathize with the stormy violence of Brougham as with the dogged resistance 
Eldon offered to change. His life had been too easy to allow him to be revolu- 
tionary, and, owing nothing himself to privilege, he was never tempted to en- 
gage in a vain battle in defence of privileges. He had worked hard for many 
years, but his labor had been well rewarded; and as he kept his mind open to 
fresh impressions to the last, he never sank into the optimism of those who think 
the world must be perfectly well ordered because they are themselves tolerably 
comfortable in it. Few men enjoyed greater personal popularity. He was a 
thorough Whig, but he never allowed the keenness of his partisanship to cloud 
his judgment or to warp his actions. Fair and equal to all, no man grudged 


him his elevation, but rather every one rejoiced at a conspicuous instance in which - 


abilities carefully cultivated had obtained distinguished reward.” 
Another critic says, — 


‘Sir Robert Monsey Rolfe, as Solicitor General, and as a judge, it was often 
said, had a kind heart and an ever-smiling face. His looks did not belie the real 
nature of the man within. As an advocate in the courts, indeed, and as a mem- 
ber of the House, he showed no symptoms of fancy, or even of liveliness; and he 
seemed as if he could not for the life of him imagine what any thing light or play- 
ful could have to do with either side of Westminster Hall. His speeches were 


1 1 American Law Review, 220. 
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even dull and somnolent ; and often must both the judge and the audience have 
desiderated a little bit of vivacity or wit. Butit nevercame. There was nothing 
but an even flow of dull and dry but correct legal matter, unrelieved by the 
shadow of a joke or jest, even when the subject invited it; and yet his ever- 
pleasing countenance was radiant with smiles. When, therefore, he sat upon 
the bench as a judge and became Lord Cranworth, he had no jocose habits to 
unlearn, no impaired dignity to regret. Somewhat under the average height, 
rather feebly made, and with a pale complexion, his slightly angular and promi- 
nent nose, and light-gray amiable eyes made his personal appearance prepossess- 
ing, and their owner a favorite with all who were brought into contact with him.” 


Tue New Jupces. —The three new judges authorized by the Election Peti- 
tions Act have been selected. They are Sir W. B. Brett, the Solicitor General ; 
Mr. Sergeant Hayes, and Mr. Cleasby, Q.C. 

Sir W. B. Brett was called to the bar at the Inner Temple in January, 1846. 
He was made a Queen’s Counsel in 1861, and Solicitor General in 1868. He 
represents in Parliament the borough of Helston. 

Mr. Sergeant Hayes was called to the bar at the Middle Temple in January, 
1830. He was raised to the degree of the coif in 1856, and received a patent of 
precedence. He has long been a leader of the Midland Circuit. He had the 
reputation of being the wittiest man at the bar. 

Mr. Cleasby was called to the bar at the Inner Temple in 1831. He was 
made a Queen’s Counsel in 1861. He has enjoyed an extensive practice on the 
Northern Circuit, and last year was an unsuccessful candidate for the University 
of Cambridge, having been defeated by Mr. Beresford Hope. 

Although appointed under the provisions of the Corrupt Practices Act of last 
session, the new judges will not of necessity be ‘‘ the bribery judges.” To this 
unpleasant and somewhat degrading duty one judge of each court is to be con- 
demned by the vote of his brethren. — Law Times. 

It is reported that Sir W. B. Brett has been preferred to the Common Pleas, 
Mr. Sergeant Hayes to the Queen’s Bench, and Mr. Cleasby to the Exchequer. 
All these new judges are said to be Conservatives. Some criticism is expressed 
by the newspapers on these appointments, for the reason that the Conservative 
government, having already had an unparalleled amount of legal patronage at 
its disposal, has not seen fit to fling a few crumbs to its political opponents. 

A more serious defect in the English system seems to be, that almost every 
judicial office is filled, no matter which party may be in power, by lawyers who 
are also politicians. A seat in Parliament is nearly indispensable to legal pre- 
ferment. 


Corrricut. — Two copyright cases, affecting the rights of American authors, 
have lately been decided in England. 

The earlier one, Routledge v. Low, was decided in the House of Lords by the 
Lord Chancellor and Lords Cranworth, Chelmsford, Westbury, and Colonsay. 
The facts were as follows : — 

Miss Cummins, having a domicile in the United States, transmitted to the 
respondents, Messrs. Sampson, Low, & Co., the manuscript of a book written by 
her, called ‘* Haunted Hearts.” She then went to Montreal, and purposely 
resided there for a few days, while the book was being published. Immediately 
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after the book had been published in London, it was also published in America, 
Messrs. Routledge & Co. subsequently printed and sold copies of it at the rate 
of 2s. each, Messrs. Low’s price being 16s. A bill for an injunction was filed 
to restrain the sale, and for an account. The appellants demurred; but the 
Vice Chancellor overruled the demurrer, and the injunction was granted. Messrs, 
Routledge appealed; and the case, after being heard by the Lords Justices, who 
made a decree in favor of the respondents, was brought up by appeal to the 
House of Lords. 

All the lords agreed in overruling the demurrer, and holding that, under the 
British Copyright Act, 5 & 6 Vict. c. 45, an alien friend who first publishes in 
the United Kingdom a work of which he is the author, if at the time of publica- 
tion he is resident in the British dominions, is entitled to copyright in such work 
throughout the British dominions, even though such residence should be only 
temporary ; and the fact that the temporary residence is in a colony with an inde- 
pendent legislature, under the laws of-which he would not be entitled to copy- 
right, does not prevent his acquiring this privilege. 

This doctrine seems extremely liberal, especially when contrasted with our 
own practices towards English authors; but Lord Cairns (the Chancellor) and 
Lord Westbury went even farther, and expressed the opinion that the protection 
of copyright is given to every author who first publishes in the United Kingdom, 
wheresoever he may be resident, or of whatever state he may be the subject. 
Lords Cranworth and Chelmsford did not concur in this latter opinion, and 
Lord Colonsay avoided the expression of any opinion on this second branch of 
the subject. 

The other copyright case was Low v. Ward. 


“This was a motion by the publishing firm of Sampson, Low, & Marston, of Fleet 
Street, for the purpose of restraining the publication and sale by the defendants, 
Messrs. Ward, Lock, & Tyler, of a cheap edition of ‘The Guardian Angel,’ by 
Oliver Wendell Holmes, of Boston, Mass. It appeared that ‘The Guardian Angel’ 
first appeared in a serial form in the United States in the monthly numbers of ‘The 
Atlantic Monthly Magazine,’ commencing in January, 1867. In March of that 
year Professor Holmes entered into an agreement with the plaintiffs for the as- 
signment to them of the copyright of the work, and, for the purpose of acquiring 
a British copyright, —there being no international copyright treaty between England 
and the United States, — went to reside at Montreal, Canada, for some time previous 
to the first publication of the work in this country. In October, 1867,—at which 
date the story was not completed in the numbers of ‘The Atlantic Monthly,’ —the 


plaintiffs, in pursuance of their agreement with the author, published ‘ The Guardian - 


Angel’ in two volumes, at the retail price of 16s. In April, 1868, the defendants, 
Messrs. Ward, Locke, & Tyler, of Warwick House, Amen Corner, in ignorance, as 
they stated, of any copyright claimed by the plaintiffs, or of the editions brought 
out by them, published from the pages of ‘The Atlantic Monthly’ a 2s. reprint of 
‘The Guardian Angel,’ and it was sought by the present bill to restrain this pub- 
lication as an infringement of the copyright vested in the plaintiffs. The entry of 
the name of Professor Holmes as proprietor of the copyright of ‘The Guardian 
Angel’ and of the date of first publication (October 25, 1867), was made at Station- 
ers’ Hall on the 3d of June last, and at the same time an entry was made in the 
register of the assignment of the copyright by Professor Holmes to the plaintiffs. 

“The Vice Chancellor (Giffard) said that he had not the slightest doubt upon the 
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case. It was settled by the case of Low v. Routledge (Law Rep, 1 Ch. App. 42), that an 
American who chose to go across the frontier into British territory acquired exactly 
the same rights in respect of copyright as if he were a British subject. The only 
substantial ground of defence was, that there could not be copyright as to a part 
of a work only. But there were numerous cases in point showing that the copy- 
right might be separated and claimed for a portion of the work. He might instance 
the cases of the last canto of ‘Childe Harold,’ of ‘Croker’s Notes to Boswell’s 
Life of Johnson,’ and, again, of separate articles in cyclopedias. There was no 
analogy in this respect between copyright and patent right. It was immaterial 
whether the copyright extended to the whole book or to a part only of the book, 
and it was not incumbent upon Professor Holmes to give notice to the world of his 
intention to claim copyright in this country. There must be an injunction as to the 
last six chapters of the work.” 


Neutrauity Laws.—The Neutrality Laws Commissioners have framed an 
important amendment to the Foreign Enlistment Act, inserting into the 7th 
section, which provides that if any person in any part of the Queen’s dominions 
shall, without her leave, “ equip, furnish, fit out, or arm, or attempt or endeavor 
to equip, &c., or procure to be equipped, &c., or knowingly assist or be con- 
cerned, &c., with intent or in order that the ship shall be employed in the service 
of any power to commit hostilities against any power with which the Queen is 
not at war, the offender is to be deemed guilty of a misdemeanor ; ” the words ‘‘ fit 
out, arm, despatch, &c., with intent or knowledge that the same will be employed,” 
&., instead of ‘‘ equip, furnish, fit out,” &c. They also recommend that this 
amendment should extend to the building of any ship, to the intent that the same 
shall, after being fitted out and armed, either within or beyond her Majesty's 
dominions, be employed, &c., and to the commencing or attempting to do any 
of such acts. 

It will be seen that the law in this new draft comprises all that the United 
States asked during the war. It is doubtful, however, whether the commission- 
ers’ recommendations will be adopted, as they are opposed by Mr. Vernon Har- 
court. He signs the report, but alleges several objections on the ground of 
policy. Ong is, that a law of such severity will close the private ship-yards, on 
which the government greatly relies in time of war. 


Tue Property or Marrrep Women. — As is well known, the question of 
enacting a law securing to married women the control of their separate property, 
is now undergoing wuch discussion in England. Mr. Shaw Lefevre introduced 
in Parliament, at the last session, a bill for the purpose, and a Parliamentary 
committee have been collecting evidence, both as to the condition of English 
women under the existing laws, and the practical working of our American sys- 
tems. They have now agreed on a report in which they quote the evidence of Mr. 
David Dudley Field, of New York, and Ex-Governor Washburn and Mr. Justice 
Wells, of Massachusetts, all strongly in favor of the change in the law; and they 
attribute much weight to the evidence from this country. They express them- 
selves generally favorable to the proposed measure, but say that there are so 
many important questions arising in its settlement to which they are not at pres- 
ent able to give a thorough discussion, that they recommend the reference of the 
matter to a select committee of the next Parliament. 
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The Solicitors’ Journal gives the following abstract of this important 
bill: — 

“The bill ‘to amend the law with respect to the property of married women,” pre. 
pared and brought in by Mr. Shaw Lefevre, Mr. Russell Gurney, and Mr. J. S. Mill, con- 
tains only fourteen clauses, and bears evidence of having been carefully prepared. We 
think that upon the whole it is an advance, though unquestionably by a somewhat long 
stride, in the direction in which legislation and the practice of the Court of Chancery 
have been tending for years past, although the framer of the preamble seems disposed 
to deny any merits whatever to the existing law. The preamble states that the ‘law 
of property and contract, with respect to married women, is unjust in principle, and 
presses with peculiar severity upon the poorer classes of the community.’ The latter 
part of the preamble is unfortunately true, as an application to the Court of Equity by 
a married woman of the poorer classes is a serious step, yet the only one by which she 
can obtain assistance from these equitable doctrines which have displaced the common 
law as regards husband and wife. On the former part of it, we do not in this place 
express any opinion. It is there enacted (section 1), that a married woman shall be 
capable of holding, alienating, and devising property, and of contracting as a feme sole, 
and (section 2) that property of women married after the act, which is to come into 
operation on the Ist of January, 1869, whether belonging to them before marriage, or 
acquired by them after marriage, shall be held by them free from the debts of their hus- 
bands, and from their control or disposition, as if unmarried. It is clear that the best 
advice that it is in our power to give to a woman about to be married must be, ‘ Wait 
till the 1st of January, 1869." That the wife’s property should be exempted from the 
husband’s debts is highly desirable ; but how are you to exempt it from his control? 
We fear that it is beyond the power, even of Parliament, to do that. Suppose the case 
of a husband and wife under the new law, being of that class where, of all others, a 
settlement of the wife’s property is most desirable, — the class of traders. Under the 
law as it is to be, the wife retains her property ; before long, without doubt, she will be 
asked to put it into the business, possibly to become a partner in it, to which we can 
see no legal objection under the new state of things. Would not ninety-nine women 
out of a hundred, in such a case, put their fortunes into their husbands’ hands to do 
what he liked with them? And is not that the very evil which settlements were meant 
to avert? It is, however, still open to a woman on marriage to make a settlement. 

“ Section 3 extends to women already married the right to hold, as if unmarried, 
property acquired by them after the act, subject to any settlement which they may 
have made of it, and to any vested rights of their husbands in it. 

“Section 4, — the earnings of a married woman to be her personal estate, — is a valu- 
able provision, extending to all married women the protection which, under the 20 & 21 
Vict. c. 85, deserted wives only were enabled to obtain. 
edly be a great boon to the lower classes of society. 

“Section 5. A husband shall not be liable-for his wife’s debts incurred before mar- 
riage, or for any wrong committed by her. : 

“Section 6 repeals in part the existing law of distribution, giving the husband the 
same distributive share in the personalty of his intestate wife as she would take on 
his dying intestate, in his personalty. 

‘“‘ Section 7 reserves the tenancy by the curtesy. 

“Section 8 provides for a state of things that will, no doubt, often occur. Questions 
between husband and wife, as to chattels, are to be decided in a summary way, either 
by the Court of Chancery or by a county court, as the case may be, the right being 
reserved to the petitioner of applying to the county courts, whatever the amount at 
stake may be. It is probably by an oversight that no provision has been made as to 


This provision will undoubt- 
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the amount which may be adjudicated upon in the Superior Court and county court 
respectively. As the bill stands, the forum will be entirely in the option of the peti- 
tioner, irrespectively of the amount at stake. 

“ Section 9, however, prevents one class of these questions from being raised, by pro- 
viding that a husband shall not be liable to account for his wife’s income and personalty 
received by him with her sanction; although we can conceive a good many nice ques- 
tions being raised as to what amounts to such sanction on her part. 

“ Section 10 contains a saving of existing settlements, and power to make future set- 
tlements, and does away with the doctrine of restraint on anticipation as a bar to the 
claims of the creditors of the wife, where such restraint is contained in any future 
settlement. 

“ Section 11 extends the principle of the Infants’ Settlement Act, 18 & 19 Vict. c. 43, 
enabling a girl (even if under seventeen apparently) to make binding settlements, with 
the consent of her parents or guardian and of her intended husband, and saves the 
husband’s covenant for settlement of wife’s after-acquired property, made before the 
act comes into operation. 

“We have thus endeavored to give a short sketch of the principal features of this 
act, which, however it may be amended, must, if it passes, modify to a great extent, 
if not revolutionize, the position of married women in England as regards property.” 


Woman SurrraGEe. — It seems that the overseers in several counties and bor- 
oughs have placed female occupiers, duly qualified if they had been ‘‘ male per- 
sons,” upon the list of voters. 

The argument by which their right to vote is sustained is not altogether frivo- 
lous. A good deal is to be said for it, and it is difficult to find a logical answer, 
although to maintain it gravely savors somewhat of the ridiculous. 

The words of the enfranchisement clause of ‘‘ The Representation of the 
People Act, 1867,” are ‘‘every man.” The phrase in the bill as introduced was 
that which had been employed unchallenged in the original Reform Act, — 
“every male person.” Mr. Mill moved that the word ‘‘ person” should stand alone, 
with avowed purpose thus to admit duly qualified single women to the franchise. 
His amendment was rejected by a large majority ; and to place the matter beyond 
doubt, as it was supposed, the words ‘‘every man” were adopted, and so the 
bill became law. 

But there is an Act of Parliament, passed a short time ago, for the purpose of 
abbreviating statutes by certain declaratory enactments that particular expressions 
should bear a certain meaning, unless otherwise expressly directed by the statute 
containing them. Among others, it is declared that words implying the masculine 
gender shall include the feminine gender, unless from the context it shall appear 
that the intention was otherwise. 

It is contended that the words ‘‘every man” in the new Reform Act must, 
under the above provision, be held to include every woman, inasmuch as there is 
no express or implied provision to the contrary in the act extending the franchise. 
— Law Times. 

The telegraph informs us, that the question has recently received a legal ad- 
judication unfavorable to the claims of women. 


Governor Eyre’s Casr.—The case of The Queen v. Eyre, in the Queen’s 
Bench, has given rise to an extraordinary scene, which, in the language of the 
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London Times, caused greater excitement in Westminster Hall than any thing 
that has occurred there during living memory. On the second of June last, Mr, 
Justice Blackburn, the senior puisne Judge of the Queen’s Bench, delivered a 
charge to the Grand Jury of Middlesex on the indictment presented against Mr, 
Eyre for high crimes and misdemeanors in acts of alleged abuse and oppression 
in the execution of his office as Governor of Jamaica. 

Among other propositions, the learned judge laid down the following; viz., 


That martial law anciently existed in England, in practice at least, although not - 


sanctioned by courts of law; that after the Petition of Right in the time of 
Charles I., it was abandoned in time of peace, but not expressly abandoned in 
time of war; that under the colonial statutes of Jamaica, the governor had 
authority to proclaim martial law for a limited period; and that the transporta- 
tion of Gordon from a peaceful part of the island to a district where martial law 
existed was not criminal if Mr. Eyre honestly thought that Gordon was guilty, 
and that there was such a danger from an organized conspiracy that it was neces- 
sary that he should be punished promptly in order to suppress the insurrection, 
and that a reasonable man in Governor Eyre’s position would have thought as he 
did; and he further stated that the points of law in his charge had the sanction 
of the Lord Chief Justice and his brethren of the Queen’s Bench. The grand 
jury, after deliberating four hours, came into court, and informed the judge that 
they returned ‘‘ no true bill.” At the next session of the court in banco the 
Lord Chief Justice, Sir Alexander Cockburn, took occasion to contradict some 
of the statements of Mr. Justice Blackburn. In reference to the assertion that 
the law laid down in the charge had the assent of the other members of the 
court, he read from a written paper as follows : — 


“There was, undoubtedly, a proposition of law which seemed to us sufficient for 
the guidance of the jury, and which we understood was to form, if I may so express 
myself, the basis of the charge, on which proposition we were all agreed ; namely, 
that, assuming that the governor of a colony had, by virtue of authority delegated to 
him by the Crown, or conferred on him by local legislation, the power to put martial 
law in force, all that could be required of him, so far as affects his responsibility ina 
court of criminal law, was, that in judging of the necessity, which, it is admitted on 
all hands affords the sole justification for resorting to martial law, — either for putting 
this exceptional law in force, or prolonging its duration, — he should not only act with 
an honest intention to discharge a public duty, but should bring to the consideration 
of the course to be pursued the careful, conscientious, and considerate judgment which 
may reasonably be expected from one invested with authority, and which, in our opin- 
ion, a governor so circumstanced is bound to exercise before he places the Queen’s 
subjects committed to his government beyond the pale and protection of the law.” 


This proposition, the Chief Justice said, had received the assent of the court 
in consultation with Mr. Justice Blackburn, and, indeed, this is contained in the 
charge. But the Chief Justice proceeded to say, that, as far as he was individually 
concerned, there were in the charge of the learned judge certain propositions of 
law from which he altogether dissented. He denied that martial law, as we now 
understand it, was ever legally exercised in England against civilians not taken 
in arms, and expressed very grave doubts whether the martial law which the 
Jamaica statute authorized the governor to put in force was any thing more than 
a levy of the inhabitants, and their subjection, while in the military service, to 
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military law. And finally, he emphatically repudiated all concurrence in the 
opinion that the removal of Gordon to the proclaimed district was legally justifi- 
able. ‘* Assuredly,” said he, ‘‘ had I known that the law would have been laid 
down as it is understood to have been stated, I should have felt it my duty to 
attend in my place in court on the occasion of the charge being delivered, and to 
declare my views of the law to the jury.” 

Mr. Justice Blackburn then gave some explanation of the way in which the 
misunderstanding arose. He said that he had read carefully the charge of the 
Lord Chief Justice in the case of Regina v. Nelson and Brand, and thought he 
agreed with the opinions there expressed, so far as was necessary for the purpose 
of his instructions to the grand jury; that the main point of the charge, on 
which all the judges were agreed, he had reduced to writing and read to them, 
and had then too briefly stated to them the other minor points of his charge. 
His own mind, he said, was so full of what he had been deliberating on, that he 
did not sufficiently explain his opinions to the other members of the court. 
With regard to the instructions on the evidence, however, he took the entire 
responsibility, and he so stated to the jury, while informing them of the agree- 
ment of his brethren on the matters of law. 

The Chief Justice then reiterated his former statement that he had heard noth- 
ing from the learned judge excepting the proposition as to the responsibility of 
the governor; and in this Mr. Justice Lush concurred. 


SpiiruaLism. — Lyon v. Home. It will be recollected that we were able 
to give only a brief abstract in our last number (2 Am. Law Rev. 792) of this 
interesting case. The evidence for the plaintiff, however, amounted to little 


more than was there stated. She claimed to have been deluded by the defend- 
ant’s pretended communications from her deceased husband. Mr. Home, on his 
part, while he avers his belief in Spiritualism in the very curious passage which 
we transcribe below, brought in considerable evidence to show that the plaintiff 
was actuated by strong personal affection for him, and that what she did for 
his benefit was done mainly from this motive. The following narrative, however, 
is the most interesting part of his case. His answer commences as follows : — 
“T was born in Scotland, on the 20th March, 1833, and from my earliest childhood 
I have been subject to the occasional happening of singular physical phenomena in my 
presence, which are most certainly not produced by me, or by any other person in con- 
nection with me. I have no control over them whatever ; they occur irregularly, and 
even when I am asleep. Sometimes I am many months, and once I have been a 
year, without them. They will not happen when I wish, and my will has nothing to 
do with them. I cannot account for them further than by supposing them to be effected 
by intelligent beings or spirits. Similar phenomena occur to many other persons. In 
the United States of America, I believe about eleven millions of rational people, as 
well as a great number in every country in Europe, believe, as I do, that spiritual 
beings of every grade, good and bad, can and do, at times, manifest their presence to 
us. Linvariably caution people against being misled by any apparent communica- 
tions from them. These phenomena occurring in my presence have been witnessed 
by thousands of intelligent and respectable persons, including men of business, 
science, and literature, under circumstances which would have rendered, even if I 
desired it, all trickery impossible. They have been witnessed repeatedly, and in 
their own private apartments, where any contrivance of mine must have been 
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detected, by their Majesties the Emperor and Empress of the French, their Majesties 
the Emperor, Empress, and late Empress Dowager of Russia, their Imperial High. 
nesses the Grand Duke and Duchess Constantine of Russia, and the members of their 
august family, their Majesties the King of Prussia, the late King of Bavaria, the 
present and late King of Wiirtemburg, the Queen of Holland, and the members of the 
royal family of Holland; and many of these august personages have honored, and I 
believe still honor, me with their esteem and good-will, as I have resided in some of 
their palaces as a gentleman and their guest, not as a paid or professional person. 
They have had ample opportunities, which they have used, of investigating these 
phenomena, and of inquiring into my character. I have resided in America, Eng- 
land, France, Italy, Germany, and Russia, and in every country I have been received 
as a guest and friend by persons in the highest position in society, who were quite 
competent to discover and expose, as they ought to have done, any thing like contriy- 
ance on my part to produce these phenomena. I do not seek, and never have sought, 
the acquaintance of any of these exalted personages. They have sought me, and I 
have thus had a certain notoriety thrust upon me. I do not take money, and never 
have taken it, although it has been repeatedly offered me for or in respect of these 
phenomena or the communications which appear to be made by them. I am not in 
the habit of receiving those who are strangers to me and I never force the subject of 
Spiritualism on any one’s attention. I trust that I am a sincere Christian. I con- 
scientiously believe, as all the early Christians did, that man is continually surrounded 
and protected or tempted by good and evil spirits. I have, in my circle of friends, 
many who were not only infidels, but atheists, until they became convinced, by the 
study of these phenomena, of the truth of immortality ; and their lives have been 
greatly improved in consequence. Some of the phenomena in question are noble and 
elevated ; others appear to be grotesque and undignified. For this I am not responsi- 
ble, any more than I am for the many grotesque and undignified things which are 
undoubtedly permitted to exist in the material world. I solemnly swear that I do not 
produce the phenomena aforesaid, or in any way whatever aid in producing them.” 


The opinion of V.C. Giffard deals mainly with the facts. He regards the 
true principle as laid down in Hatch vy. Hatch, 9 Ves. 292, 296, where Lord 
Elden says, “‘ This case proves the wisdom of the court in saying that it is almost 
impossible in the course of the connection of guardian and ward, attorney and 
client, trustee and cestui que trust, that a transaction shall stand purporting to be 
bounty. The court cannot permit it, except quite satisfied that it is an act of a 
rational consideration, an act of pure volition, uninfluenced; and that inquiry 
is so easily baffled in a court of justice, that, instead of the spontaneous act of 
a friend uninfluenced, it may be the impulse of a mind misled by undue kindness 
or forced by oppression. Therefore, if the court does not watch these transac- 
tions with a jealousy almost invincible, in a great majority of cases it will lend 
its assistance to fraud.” The Vice Chancellor’s opinion closes in the following 
words :— 


“T have now only a few words to say in conclusion. I know nothing of what is called 
‘Spiritualism,’ otherwise than from the evidence before me, nor would it be right 
that I should advert to it, except as portrayed by that evidence. It is not for me to con- 
jecture what may or may not be the effect of a peculiar nervous organization, or how 
far that effect may be communicated to others, or how far some things may appear to 
some minds as supernatural realities, which to ordinary minds and senses are not real. 
But as regards the manifestations and communications referred to in this cause I have 
to observe, in the first place, that they were brought about by some means or other 
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after, and in consequence of, the defendant’s presence,— how, there is no proof to show : 
in the next, that they tended to give the defendant influence over the plaintiff, as 
well as pecuniary benefit ; in the next, that the system, as presented by the evidence, 
is mischievous nonsense, well calculated, on the one hand, to delude the vain, the 
weak, the foolish, and the superstitious ; and, on the other, to assist the projects of the 
needy and of the adventurer; and lastly, that, beyond all doubt, there is plain law 
enough and plain sense enough to forbid and prevent the retention of acquisitions 
such as these by any ‘medium,’ whether with or without ‘a strange gift,’ and that 
this should be so is of public concern, and (to use the words of Lord Hardwicke) ‘ of 
the highest public utility.’ ” 

Mr. Home, apparently not satisfied with conducting the defence of his equity 
suit, has brought an action in the Common Pleas against Mrs. Lyon, to recover 
the value or return of certain jewels, and articles of wearing apparel, in her pos- 
session, which she alleges were presents to her from him. The case is not yet 
determined, 


Trape Marks. — A case which came recently before one of the appellate tribu- 
nals in France reminds one somewhat of Burgess v. Burgess, 3 D., M., & G., 
896, in which the late Lord Justice Knight Bruce delivered one of his most cele- 
brated judgments. In the English case, the plaintiff, Mr. Burgess, had succeeded 
to the business of his father, the original vendor of ‘* Burgess’s Anchovy Sauce ;” 
and the proceeding which he sought to restrain by his bill was the act of his own 
son, who set up a shop in the city, and there sold a composition of his own man- 
ufacture under the name of ‘‘ Burgess’s Anchovy Sauce.” The Lords Justices 
decided for the defendant, Sir James Knight Bruce saying, in a very well known 
judgment, ‘‘ All the Queen’s subjects have a right to sell pickles and sauces if 
they will, and not the less that their fathers have done so before them. All the 
Queen’s subjects have a right to sell these articles in their own names, and not 
the less so that they bear the same name as their fathers! nor is there any thing 
else that this defendant has done in question before us. . . . He carries on busi- 
ness in his own name, and sells his essence of anchovies as ‘ Burgess’s Essence 
of Anchovies,’ which in truth it is.” 

In the French case, a wine merchant, of some ingenuity, named Blondeau, 
discovered a widow lady whose husband, while alive, had borne the name of 
Clicquot ; he took this lady into partnership, and advertised his wine as that of 
“ Veuve Clicquot et Cie. ;” a name which many people had heard before. The 
successors of the original Madame Clicquot thereupon instituted proceedings 
against M. Blondeau and her namesake before the Civil Tribunal of the Seine, 
and, the matter coming eventually before a higher tribunal, the court, having 
satisfied itself that the partnership had been got up to deceive the public, con- 
demned M. Blondeau in 30,000 francs damages and costs, and ordered a change 
in the name of the partnership. 

Here the wine sold was undoubtedly as much the wine of ‘* Veuve Clicquot et 
Cie.” as the sauce sold by the defendant in Burgess v. Burgess was ‘‘ Burgess’s 
Essence of Anchovies.” The decisions do not, however, necessarily show that 
the arm of justice is, in such cases, weaker in France than in England. The 
French court was satisfied that an imposition was intended: the English court 
would not presume that from the mere identity of names. As Lord Justice 
Turner put it, the question in such cases is one of evidence whether there is false 
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representation or not. French courts have not the stringent rules of evidence 
which govern our own, and occasionally this may afford a remedy where an 
English tribunal could have awarded none; but in the majority of cases a strict 
and intelligible rule must be far more acceptable to suitors than an arbitrary dis- 
cretion intrusted to the judge; and we should be sorry to exchange the former 
for the latter. This Clicquot case, so far as the main circumstances go, bears g 
marked resemblance to Burgess v. Burgess, but very possibly a complete knowl- 
edge of the facts would show that the circumstances were such as would have 
induced an English court of equity to regard the transaction as fraudulent, or 
amounting to suflicient evidence of intentional misrepresentation. — Solicitors’ 
Journal. 


MarriaGe anp Divorce. —The case of Shaw v. Gould, on which judgment 
was given by the House of Lords last week, illustrates the anomalous state of 
our existing laws with regard to marriage and divorce, and proves a necessity as 
urgent for legislation on the subject as that which led to the passing of 26 Geo, 
2. c. 33, The facts are shortly these: On the 18th of June, 1828, a marriage 
was solemnized at Manchester, between Elizabeth Hickson, a girl under seven- 
teen years of age, and a man named Buxton. Attempts were made to get rid 
of the marriage by an Act of Parliament, but without success, and in the month 
of December, 1838, Buxton and his wife joined in a deed of separation, under 
which certain benefits were secured to Buxton, in consideration of which he cove- 
nanted that his wife, who was described by her maiden name of Elizabeth Hick- 
son, should be at liberty to live separate from him as if she were unmarried. 
The parties continued to live separate, and Buxton, from the time of the separa- 
tion, if not before it, lived in adultery with a woman named Sarah Lant. In the 
year 1845, a gentleman named John Shaw, then studying for the English bar, 
formed an attachment for Mrs. Buxton, who was always designated by her 
maiden name, and he proposed to marry her. In order to accomplish this object, 
he resolved to take the necessary steps towards being called to the Scotch bar. 
In March, 1845, both Mr. Shaw and Elizabeth Hickson went to Edinburgh, and 
for ever afterwards they were resident in Scotland. In the month of September 
following, Buxton also went to Scotland, and when he had been there above 
forty days an action of divorce was raised against him by his wife before the 
Court of Session, founded upon the undisputed fact that he was living in adultery 
with Sarah Lant. The action was duly prosecuted, and the decree of divorce 
thereon was pronounced by the Court of Session, on the 20th of March, 1846. 
In the following month of June, a marriage, valid by the laws of Scotland, was 
duly celebrated in Edinburgh, between Mr. Shaw and Elizabeth Hickson, of 
which marriage there was issue three children. 

The question which the House had to decide was, whether the three children 
of the Scotch marriage were legitimate or illegitimate for the purpose of inheri- 
tance in England; and this turned simply upon the point whether the decree of 
the Scotch Court of Session, in 1846, dissolved the English marriage of 1828. 
That the decree would have this operation qué Scotland, and that, therefore, the 
children of the Scotch marriage are legitimate in Scotland, admits of no doubt, 
although it is‘an open question whether the validity of the Scotch marriage under 
the circumstances could be recognized by the tribunals of any foreign country, 
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such as France. But as regards England there is no doubt that the Scotch mar- 
riage cannot be recognized, because the decree of the Court of Session cannot be 
held to dissolve the English marriage of 1828, inasmuch as, at the time the pro- 
ceedings were taken, neither of the parties had their domicile in Scotland. Bux- 
ton’s domicile was English, and Elizabeth Hickson, by the English law, would have 
the same domicile as Buxton, her English husband. The rule of the Scotch law, 
that a residence of forty days in Scotland gives the Scotch courts jurisdiction in 
legal proceedings of this kind, does not alter the fact that the real domicile of the 
parties is an English one; for comity does not require the recognition by one 
country of a new rule of practice adopted by another. It should be observed, 
however, that neither in the case under notice, nor in the parallel one of Dolphin 
yv. Robins, cited by Lord Cranworth in his judgment, was the point decided, 
whether, if the parties to an English marriage acquire subsequently a bond fide 
Scotch domicile, a Scotch court would then be held competent to pronounce a 
decree of divorce which would be binding in England; it must therefore be con- 
sidered an open question. The decision of this case demonstrates afresh the 
possibility, under the existing state of the law, of a woman having two husbands 
in different parts of her Majesty’s dominions, to each of whom she is legally 
married. — Solicitors’ Journal. 

The House decided the Scotch marriage invalid, on the ground that the 
divorce in Scotland was obtained by collusion. 


Baron MARTIN AND THE WEATHER. — At the recent Lewes Assizes, the 
heat in both courts was very great, the thermometer throughout the middle and 
after parts of the day invariably standing between 80 and 90 degrees. Mr. Jus- 
tice Willes stood the heat very well, and kept his wig and gown on while sitting. 
Not so, however, Mr. Baron Martin. A very short acquaintance with the court 
induced his lordship to discard his wig; his official robes next followed suit; and 
then a change of the judicial chair. A plain rush seat was substituted for the 
usual seat, and as the new importation was found to be too low for his lord- 
ship, a plain wooden box, somewhat similar to that in which blacking is sold in 
chandlers’ shops, was placed on the chair, and on this hard and cool, if not 
very dignified, perch, Baron Martin sat and discharged his duties during the 
assize. Many of the counsel followed the example of Mr. Baron Martin, and 
threw their wigs under the table; while, during one of the trials, no less than five 
jurymen took off their coats and sat in their shirt sleeves. — Brighton (England) 
Examiner, Aug. 1. 


Snort Witt.— A will, about as short as that of Mr. Kenneth Macaulay 
(2 Am. Law Rev. 368), is that of the late Lord Wensleydale : — 

“ This is the last will of me, James Lord Wensleydale. I give all my property, 
real and personal, and all I have in the world, and that I have the power to dispose 
of, to my beloved wife Cecilia, her heirs and executors, absolutely. This 25th day of 
November, a.p. 1863. WENSLEYDALE.” 


See also 1 Am. Law Rev. 594. 


Curar Law.— The connection between “cheap” and “ nasty,” from the legal 
point of view, was illustrated in a case, Anthony v. Bentley and another, at the 
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Lambeth County Court on Wednesday. It appears that the defendants, a couple 
of spinster ladies, had a brother in the last stage of consumption. He was pos- 
sessed of a little property, including a lease or two, which he wished to make 
over in some way or other, he did not know how, to his sisters. A solicitor, to 
whom he applied, advised him to make a will in their favor. On being asked 
what the costs would be, the solicitor said, about £4. The brother thought that 
a large sum, and declined to do any thing then; he would think about it. He 
thought a deed of gift could be done cheaper; it would save probate and other 
duties, and charges which he had a great dislike to paying. After a time he sent 
for a neighbor, who found him in extremis. He wished then to make the long 
delayed disposition of his property. The neighbor knew the plaintiff as a man 
often about county courts, and asked him if he knew a lawyer who could be 
brought immediately to the dying man to make a deed of gift for a trifling sum, 
The plaintiff introduced some person not in the profession, who drew a deed of 
gift, which was only just executed when the man died. The plaintiff charged £2 
for what he and his friend had done, and the present action was to recover £1 of 
that money, still alleged to be due. It came out in evidence that the deed was 
so unsatisfactorily drawn that neither head nor tail could be made of it. Three 
counsel had been consulted, two of whom gave opinions in favor of the validity 
of the deed, and the third against it. Already the precious document had caused 
expense to the defendants to the extent of nearly £40, and was likely to cost still 
more. The judgment was, of course, for the defendants, with costs, on the 
ground of the incompetence of the plaintiff and his friend to do what they had 
undertaken. — Solicitors’ Journal. 
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